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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellant the questions presented are: 


1. Whether the Court may properly grant a motion for summary 
judgment when the factual allegations of the complaint, aided by the 
depositions, affidavits, exhibits and argument of counsel spell out a 
claim for relief. 


2. Whether, in an action on an insurance policy indemnifying 
against loss of life, resulting directly and independently of all other 
causes, from bodily injuries sustained through purely accidental 
means, the Court may properly grant a motion for summary judgment 
when the factual allegations of the complaint, aided by depositions, 
affidavits, exhibits and argument of counsel, show the existence of a 
genuine issue as to a material fact, namely the cause of death. 


3. Whether, in an action on an insurance policy indemnifying 
against loss of life, resulting directly and independently of all other 
causes, from bodily injuries sustained through purely accidental means, 
the-Court:may properly grant a motion for summary judgment when the 
factual allegations of'the complaint, aided by depositions, affidavits, 
exhibits and argument of counsel, show conclusively that the decedent 
sustained bodily injuries through purely accidental means, but there is 
a genuine factual issue concerning the cause of death. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Jack Shulman, Administrator of the estate 
of Myer Shulman, Deceased, from an Order of the United States 
District Court for the District of Columbia granting the motion for 
summary judgment of the Mutual Benefit Health and Accident Associa- 
tion. Jurisdiction of this Court to review the Order appealed from is 
based upon Section 1291 of Title 28, United States Code. ! 








STATEMENT OF THE CASE 


The amended complaint filed by plaintiff alleges that on January 
17, 1956, while the decedent was upon the premises of the defendant 
Green Meadows Market, Inc., he was forcefully struck in his chest by 
a hind quarter of beef, weighing approximately 185 pounds, whereupon 
he sustained serious bodily injuries, and that as a result of such bodily 
injuries, he died approximately two weeks later on February 2, 1956. 
Plaintiff seeks damages against the defendant Green Meadows Market, 
Inc., on the theory of negligence, and also seeks recovery against the 
defendant MutuaPBénetit Health and Accident Association, under the 

\fferms of an insurance policy issued by the latter to the decedent. 


The defendant Mutual Benefit Health and Accident Association 
filed its answer admitting issuance of the policy of insurance but deny- 


ing among other things the allegations concerning the cause of death. 
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A motion for summary judgment was filed by the defendant 
Mutual Benefit Health and Accident Association. The trial court en- 
tered an Order (J.A. 38) granting the motion of the defendant with a 


finding of fact that the "injury sustained by the insured was, atmost, 
an aggravation of pre-existing active diseases." The trial court in its 


Order also directed the Clerk of the Court to enter a final judgment and 
the Court expressly determined that there was no just reason for delay 
in the entry of final judgment on the Order, thus giving the Order the 
necessary finality for purposes of this appeal. 


Applicable Policy Provisions 
The insuring clause in the policy states that the company 






"insures Myer Shulman ggz 


sulting @irectly and independently 


from bodily Ynjuries sustatned 
} accidental means* * *" 
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An exclusion clause in the policy provides for payment of death 
benefits 


"if the insured shall sustain bodily injuries, as de- 
scribed in the Insuring Clause, which injures shall, 





Evidence of Decedent's Health and Cause of Death 


The record is clear that prior to January 17, 1956 the decedent 
had a chronic lung disease, fut recurrent bronchitis, bronchopneumonia 
and emphysema, and that he had a weak and inefficient cough mechanism 


so that expulsion of sputum was difficult. (J.A. 19) The affidavit of de- 
cedent's physician shows that the decedent sustained a fracture of the 





sternum as a result of his injury of January 17, 1956. (J.A. 41) Itis 
undisputed that this bodily injury was sustained through accidental 
-means. There is, however, a conflict and difference of opinion among 
the medical experts as to the effect of this injury upon the health of the 
decedent and as to his cause of death. The report of Dr. Irving W. 
Winik (J.A. 19) states that the "precise terminal mechanism of his 


death is not clear." 
en TT TE 


Dr. David Nathan states in his deposition that the decedent “had 
an acute episode superimposed upon his chronic lung condition", and 
that this acute episode was "initiated probably by the accident” ; (J. A. 
28) that the decedent was in a "delicate balance of compensation which 
existed as a result of his chronic lung condition" and it didn't take a 
great deal to throw him into decompensation; and that "this acute episode 


supervened which was sufficient to cause him to go into an acute state 
of decompensation." (J. A. 29). | 


Dr. Jerome Benson states as follows in his deposition: 


“Anybody with chronic long standing lung disease 
of this nature. . . may develop any other super- 
imposed infection, . . . . and tuberculosis is no 
stranger to an already diseased lung nor is the spread 
of tuberculosis through an already diseased a a dif- 
ficult process. 
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"It is made easier by such things as sudden 
change in environment such as trauma. 


"So in this particular case, the reason I place 
the relationship of his history and his pathological 
findings as being within the realm of medical pos- 
sibility for trauma to be the exciting cause of the 
spread of his tuberculosis is mainly because of the 
timing of the lesions that I find at autopsy." (J. A. 
25-26). 
The affidavit of Dr. James J. Feffer states that the decedent was 
not disabled from performing his usual work prior to the date of his 
\ accidental injury; that in his opinion the injury which decedent sustained 
on January 17,1956 caused an acute pulmonary episode resulting in his 
death; that in his opinion such injury was the inciting factor which re- 
sulted in his death; that the general condition of the decedent prior to 
the injury was such so that his susceptibility to the effects of the in- 
jury were increased and he was unable to successfully combat the ef- 
fects of such injury; ,and that if it were not for the injury of January 17, 
1956 he probably would not have died approximately two weeks later onl 
February 2,1956. (J. A. 39-40) It is also noted that Dr. Irving W. : 


Winik is in agreement with the opinion of Dr. Feffer. (J.A. 40-41) 


STATEMENT OF POINTS 


1. The Court erred in granting the Motion for Summary Judg- 
ment of the defendant Mutual Benefit Health & Accident Association. 


2. The Court erred in denying the Motion of the plaintiff for a - 
Rehearing of the Motion for Summary Judgment. 


3. The Court erred in entering a determination and finding of 
fact that the injury sustained by the insured was at most an aggravation 
of a pre-existing active disease. 
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4. The Court erred in granting the Motion for Summary Judg- 
ment of the defendant Mutual Benefit Health & Accident Association, and 
in concluding as a matter of law that there was no liability on the part 
of the defendant Mutual Benefit Health & Accident Association although 
the pleadings, depositions, affidavits and other. supporting documents 
and argument of counsel clearly demonstrated the existence of factual 


issues sufficient to require submission of such issues to a jury. 


SUMMARY OF ARGUMENT | 


I, 


EXISTENCE OF CHRONIC DISEASE AT TIME OF | 
ACCIDENTAL INJURY WHICH RESULTS IN DEATH 
DOES NOT BAR RECOVERY. 


Il. 


| 
WHERE THERE IS EVIDENCE TO SHOW THAT THE 
ACCIDENT EXCITED THE BODILY INFIRMITY INTO 
ACTIVITY AND IS THE ACTIVE, EFFICIENT CAUSE 
SETTING IN MOTION AGENCIES THAT RESULT IN 


DEATH THEN PLAINTIFF SHOULD RECOVER. 


Il. 


WHEN THERE IS CONFLICT IN EVIDENCE AS TO |; 
WHETHER DEATH COULD HAVE RESULTED FROM 
ACCIDENTAL INJURY ALONE OR FROM A PRE- | 
EXISTING DISEASE THEN THERE IS A Gere 


FOR THE JURY. 








ARGUMENT 


Counsel for Defendant insurance company places emphasis upon 
the fact that the insured prior to the date of his injury had a long his- 
tory of chronic disease. He accordingly urges for this reason that the 
Plaintiff should not recover under the policy. It is our contention that 
recovery should not be denied merely because the insured was suffer- 
ing from an ailment or chronic disease of long standing at the time of 
the accidental injury. It is the majority view that if an accident causes 
the death of a person whose powers of resistance have been overcome 
or whose vitality has been lowered because of disease or a frail condi- 
tion, there can be recovery even though the accident would not have 
had the same effect upon a healthy person in a normal state. The 
courts have consistently held in cases of this type that if the blow or 
trauma sets in motion a series of events which induce a disease result- 


ing in death or precipitates a latent condition into an active disease 
gE LL ET TTS 


a PP BE TNT PE IM 
resuiting in dea en Such trauma must be considered as the proxi-, 


mate, efficient and immediate cause of death under the language of the 
presént insurance policy. Such rule is recognized in this jurisdiction. 
NTR 


Thus in the case of Prudential Insurance Company v. McKeever, 
89 A (2d) 229, 230, affirmed in McKeever v. Prudential Insurance 


Company, 92 U.S. App. D. C. 190, 204 Fed. (2) 59, the Court said: 


"If there is no active disease, but merely a frail 
general condition, so that powers of resistance 
are easily overcome, or merely a tendency to 
disease which is started up and made operative, 
whereby death results, then there may be re- 
covery even though the accident would not have 
caused that effect upon a healthy person in a nor- 
mal state." 


As early as 1905 this Court in the case of Patterson v. Ocean A. 
& G. Corporation, 25 App. D.C. 46, in referring to insurance contracts 
containing provisions of this type said that such provisions 





7 


"tk * *cannot be regarded as clearly meaning that 
there shall be no recovery in a case where there 
was a pre-existing diseased condition of the body - 
a predisposing cause of death, as it has been | 
called - notwithstanding the accidental injury may 
have been the exciting, efficient, PeCLe 
cguse. 


"Their meaning, considering them together on 
separately, is, in our opinion, that the inter-' 
vening accident must be the proximate, direct 
cause of death, and nothing more." 

This same viewpoint has been expressed in the majority of courts 
where this question has been considered. Thus, in the case of Preston 
v. Aetna Life Insurance Company, 174 F.2nd 10, the policy contained 
an insuring clause identical to the present one. In that case the ex- 
clusion clause read that "the insurance under this policy shall not 
cover * * * injury * * * or other loss caused directly, wholly or partly 
* * * (2) by disease in any form * * *." Recovery was held permis- 
sible even though the insured had been under medical treatment prior 
to the date of his injury for circulatory trouble in his right leg which 
was diagnosed as peripheral vascular disease, the underlying cause 
being arteriosclerosis. The insured struck his toe against the corner 
of a desk while at work in his office. An ulcer developed on the toe 
which failed to heal. Gangrene set in several weeks after the injury 
and the right leg was amputated. The evidence indicated that the ori- 
ginal injury and the ulcer would have healed, except for the pre- 


existing circulatory condition. 


The case of Wheeler v. Fidelity and Casualty eons 298 Mo. 


619, 251 S. W.924, contains an extensive discussion of this question. 
The policy in Wheeler contained provisions similar to those in the in- 
stant case. The insured in that case incurred an accidental injury to 
his eye which resulted in ulcers. He wasted away and died. There 
was evidence of a syphilitic condition and of its influence on the body 


of the insured prior to the injury, by reason of which it was more 





8 


difficult to effect a cure, and easier for the infection to cause the 
formation of a thrombus which caused his death. The Court in that 


case stated: 


"If, under the peculiar temperament or condition 
of health of an individual upon whom it is inflicted, 
such injury appears as the active, efficient cause 
that sets in motion agencies that result in death, 
without the intervention of any other independent 
force, then it should be regarded as the sole and 
proximate cause of death. The fact that the physi- 
cal infirmity of the victim may be a necessary condi- 
tion to the result does not deprive the injury of its 
distinction as the sole producing cause. In such 
case, disease or low vitality do not arise to the 
dignity of concurring causes, but, in having de- 
prived nature of her normal power of resistance 
to attack, appear rather as the passive allies of 
the agencies set in motion by the injury.” 


In the case of Cramer v. John Hancock Mutual Life Insurance 
Company, 18 N. J. Misc. 367, 13 A. 2nd 651,657, the Court said: 


"The phrase ‘resulting directly and independently _ 
of all other causes in the death’ undoubtedly refers 
tothe efficient Cause OY teattrat the Time T-occurs— 
Stmply stated, if means the proxi ause. e 
speak of the proximate cause as being use 

that naturally and probably led to the result; the 
cause that in the existing conditions would be reason- 
ably expected to produce the result; the cause which 
in natural and continuous sequence, unbroken by any 
efficient intervening cause, produces the result and 
without which the result would not have occurred. 
*Proximate Cause,' "Remote Cause,' *Reasonable 
Interpretation’ and "Intention of the Parties’ are all 
terms that have been considered in the treatment of 
this subject. Many pertinent decisions are cited in 
Preferred Accident Insurance Co. of New York v. ; 
Combs, 8 Cir., 76 F.2nd 775; Scanlan v. Metropoli- 
tan Life Ins. Co., 7 Cir.93 F.2nd 942. To construe 
these accident policies too strictly would likely thwart 
the general object of the insurance and ultimately sub- | 
serve neither the purposes of the insurers, nor the 
- To further study the views of the state 

on the general subject just discussed, see 
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» Notes 25 Mich. L. Rev. 467 and 803; 26 Ill. L. Rev. 
344; 19 Minn. L. Rev. 244." 


Another well considered case is that of Leverich " Mutual Life 
Insurance Company of New York, 139 Fed. Sup. 862 (decided on March 
2, 1956). It appears that the decedent was involved in an automobile 


r accident and sustained injuries for which he was hospitalized. It also 
, appears that for twelve years prior to the accident he was afflicted with 
Parkinson's Disease. His wife was required to assist in bathing, 


dressing and feeding him. The insured died several days after the 
accident. The autopsy findings showed: (a) purulent bronchiolitis 
and bronchopneumonia; (b) marked dependent congestion and edema of 
the lungs with focal hemorrhages; (c) degenerative changes in the basil 
nuclei of the brain; (d) fracture of the shaft of the left humerus; (e) ex- 
< tensive benign nephrosclerosis; (f) fatty metamorphosis of the liver. 
he insurance company contended that the death of the insured did not 
result from the injuries sustained in the accident but was caused by a 
ew independent and intervening cause unconnected with the injuries, 
b and further that the pre-existing cerebral arteriosclerotic Parkinson's 
ff Disease and nephrosclerosis were contributing or cooperating causes 
.of.the insured's death. The Court in noting that there was conflicting 
evidence on the cause of insured's death and the effect of the pre- 
: existing disease upon his death said: | 
"The plaintiff has proved by a preponderance of the 
evidence that Mr. Leverich died 'as a direct result 
of bodily injury effected solely through external, 
» violent and accidental means, independently and ex- 
clusively of all other causes,' and that death did not 
result ‘directly or indirectly from disease or bodily 
or mental infirmity.’ This court is convinced, al- 
though the Insured had Parkinson's disease, that it 
Z did not cause the death. Prior to the accident | 
Leverich was in good physical condition for a man 
of his age with the exception of this disease. Dr. 
Wallace testified a person afflicted with Parkinson's 


disease at Leverich's age could continue to live; ten 
or fifteen years." | 


* * * &€* &€* *€* KF K& KF * 
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"Assuming that the cause of death was a cerebral 
vascular accident nevertheless the plaintiff should 
recover because the facts would then be identical 
with the Scanlan and Preston cases. If Parkinson's 
disease was a contributing cause of death, it is no 
defense. It is conclusive that without the injuries 
received in the accident the cerebral arteriosclerosis 
would not have been excited into activity causing a 
cerebral vascular accident resulting in death. It 
was Dr. Wallace's opinion that the accident must be 
related to the death. Dr. Roush expressed it, that 
the concussion, shock, etc., incurred at the time 

of the accident were primarily the cause of the cere- 
bral vascular hemorrhage. Dr. Biles said the cere- 
bral vascular accident was triggered by the trauma 
Leverich suffered. On this theory of the evidence it 
is clear that the infirmity, Parkinson's disease, 
which Leverich had may have made him less able 

to resist as well as a person without cerebral ar- 
teriosclerosis, but it was the accident which caused 
the condition which in turn affected the weak spot 
causing death." 


Applying the general rules of law outlined above to the facts of 
the present case we state that the jury could readily find the factual 
issue in favor of plaintiff. It is clear that the insured sustained bodily 
injury through accidental means. The only question is whether the 
bodily injury thus sustained "resulted directly and independently of all 
other causes” in his death within the purview of the general rules of 
law as outlined above. 





If there is any evidence to show that the death of the insured re- 
sulted from disease induced by injury, or that the injury excited a dor- 
mant condition into activity which resulted in death, or that the injury 
was the proximate, inciting and efficient cause of death, then defendant's 
Motion for Summary Judgment must be denied. 


An examination of the testimony of the medical experts shows 
that the injury induced the condition which caused death. These medi- 
cal experts state that the insured was in a "delicate balance of compen- 
sation" because of his chronic lung condition; and that the acute episode 
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was sufficient to cause the insured to go into an acute state of decom- 
pensation. All the medical experts are in agreement that the insured 
was in an extremely frail condition and that it was the trauma which 


provided the trigger for his demise. 


One doctor noted that because of his chronic lung disease the 
decedent had a weak and inefficient cough mechanism so that expulsion 
of sputum was difficult. (J.A. 19); that the blow to the sternal area 
made moving about and coughing uncomfortable (J. A. 19) and inter- 
fered with his ability, already badly impaired, to expectorate sputum; 
and that this led to the development of respiratory illness from which 
he failed to recover (J. A. 20). : 


Another doctor noted that the decedent had an acute episode 
superimposed upon his chronic lung condition; that the acute episode 
was initiated by the accident which limited decedent's ability to expand 
and deflate his lungs producing the secretions in his bronchial tubes 
with the formation of mucous plugs in the bronchi which resulted in a 
collapse of portions of his lungs resulting in. his death. (J. A. 28) 


Two doctors have stated unequivocally by affidavit that in their 
opinion the decedent's injury "was the inciting factor which resulted 
in his death” and that if it were not for the injury which the decedent 
sustained "he would probably not have died approximately two weeks 
later" (J.A. 40, 41). ! 


The fact that there might be conflicting opinions among the ex- 
perts is not important. It is only necessary under the general rules of 


law outlined that the plaintiff produce competent medical testimony to 
show that the injury was the active, efficient cause which set in motion 
agencies which resulted in death. This the plaintiff has done. 


It is settled law that if there are conflicting opinions as to the 
cause of death then there is a question of fact for the jury. Thus in the 
McKeever case, supra, the court said: | 


| 
1 
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"There would be a question for the jury if the 
evidence indicated that death could have resulted 
either from oy accidental inary a’one oe rom a 
pre-existing disease, or in other situations when 
he @vidence-is-conél 


the évi i icting. " 


Aud in Kundiger vs. Prudential Insurance Company of America, 
219 Minn. 25, 17 N. W. (2d) 49 the Court stated: 


"The jury, it is true, could not arbitrarily have reject- 
ed the unanimous’ opinion of the qualified experts, 
based upon uncontradicted facts; ***but if there was 
a difference of opinion between the experts, or a dis- 
pute in the facts upon which they based their opinions, 
it was the jury's prerogative to adopt, if it so chose, 
the testimony of any one or more experts which, 
reasonably construed, established the necessary 
causal connection between injury and death. ** 
Furthermore, the jury was not required to accept 

or reject the testimony of each expert in toto; his 
testimony, like that of any other witness, could be 
believed in part and disbelieved in part. ***" 


And in the case of Guardian Life Insurance Company vs. Robison, 
278 Ky. 678, 129 S. W.(2) 192, the Court said: 


"It may be conceded that no one can say with absolute 
assurance that the death of insured resulted directly 
from accidental means, independently of any disease. 
But in civil cases the law does not require that a cause 
of action or defense or other fact, be free from doubt, 
and even though the jury may not be thoroughly satis- 
fied or convinced, still they may recognize that there 
is a preponderance of evidence, or at least substantive 
and probative evidence, tending to establish or refute 
any asserted fact or theory of either litigant. If in- 
sured was inflicted with high blood pressure, or other 
disease, previous to the alleged accident, and the acci- 
dent set in motion events that resulted in his death, 
such accident was the proximate cause of his death 
within the meaning of the policy‘. 
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CONCLUSION 
n In concluding we state there is ample evidence both from the 
“ medical standpoint and the factual situation to warrant a finding by the 


jury that the death of the insured came within the purview of the lang- 
uage > of the insurance policy. The fact that insured had a long standing 
chronic illness or the fact that his pre-existing chronic disease was a 
predisposing cause of death does not preclude recovery. The medical 
testimony shows that the injury induced or excited into activity the condi- 
A tion which resulted in death. If the jury accepts the testimony of the 
physicians who favor plaintiff's theory, then the plaintiff must prevail. 


| 
Accordingly, there is an issue of fact and the motion for summary 
judgment must be denied. : 


It is respectfully submitted that the judgment of the trial court 
should be reversed. 


| 
w Respectfully submitted, 


| PHILIP J. LESSER 
RAYMOND C. KATES 
“ I, IRWIN BOLOTIN 


917-15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
- FOR THE DISTRICT OF COLUMBIA 


if JACK SHULMAN, Administrator of the 
Estate of Myer Shulman, Deceased 
2015 Belmont Road, N. W 
Washington, D. C., 


Plaintiff 


v. CIVIL ACTION 


A GREEN MEADOWS MARKET, INC. No. 4555-"56 
a corporation, trading as Witt and Co., 
1107 E Street, S. W. 

: Washington, D. C., 


and 


MUTUAL BENEFIT HEALTH & 
ACCIDENT ASSOCIATION 

C/o Superintendant of Insurance of 

District of Columbia 

300 Indiana Avenue, N. W. 

Washington, D. C. 


me ee a a a ee ee ee ee ee ee ee ee ee ee ee ee 


Defendants ! 
~ DOCKET ENTRIES 
Date Proceedings 
1956 Deposit for cost by 


Nov. 29 Complaint, appearance, Jury Demand - Filed 


Nov. 29 Summons, copies (1) and copies (1) of 
Complaint issued - N. F. 12-20-56 
. 1957 : 
Jan. ll Amended Complt. of pltf. dropping deft; Witt and Co., 
Inc. and adding as parties defts; Green Meadows 


‘ Market, Inc., a Corporation trading as Witt and Co., 
and Mutual Benefit Health & Accident Association; 
rR Jury demand; (Fiat). McGuire, J. 
Jan. 15 Summons copies (2) & copies (2) of amended 


complaint issued - #1 Ser. 1-16-57; #2 Ser. 1-15-57 - 
to Green Meadows Market, Inc. a corporation, trading 
as Witt & Co. and upon Mutual Benefit Health & 
Accident Association 
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Proceedings 


Answer of deft. #2 to complt; c/m 1-28-57 app. of 
John L. Leahy; filed 


Answer of deft. #1 to complt; c/m 1-29-57; app. of 
Brault & Graham as attys. for deft. #1. - filed 


Calendared (N) 
Appearance of David Shapiro for deft. filed 
Appearance of Hugh Lynch, Jr. for pltf. filed. 


Interrogatories of Green Meadows Market, to pltf.; 
c/m 9-18-57. filed. 


Answers of Pltf. to interrogatories; c/m 10-3-57; 
attachments (3). filed 


Notice of pltff. to take deposition of deft #1; c/m 11-8-57. 
filed. 


Deposition of Samuel Kolker, 11-20-57. filed. 


Called McGuire, J. 
Interrogatories of deft #2 to pltf, c/m 6-2-58. filed 


Motion of defts to compel pltff. to answer interrogatories; 
c/m 7-2-58. M.C. filed 


Notice by pltf. for taking deposition of Kathryn 
Rubenstein; c/m 7-15-58. filed. 


Answers of pltff. to interrogatories of deft. #2; 
c/m 7-16-58. filed 


Notice by pltff. for taking deposition of Mt. Sanai 
Hospital; c/m 7-15-58, filed. 

Notice by pltff. for taking deposition of Dr. David 
Nathan; c/m 7-15-58. filed 


Notice by pltff. for taking deposition of Dr. Jerome 
Benson; c/m 7-15-58. filed. 


Supplemental answers of pltff to interrogatories of 
deft. #2; c/m 8-5-58 


Interrogatories of pltff. to deft. #2, exhibit; 
c/m 8-5-58. filed. 


Objections of deft. Mutual to pltffs interrogatories; 
c/m 8-7-58. M.C. filed. 


Notice by defts for taking deposition of Dr. M. Jay 
Flipse; c/m 8-8-58. filed 





Date 

1958 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 


Sep. 


Oct. 
Oct. 


Nov. 


Nov. 


Nov. 
Nov. 
Nov. 


Dec. 


Dec. 


21 


25. 


25 


22 


3 


Proceedings 


Deposition of Dr. M. Jay Flipse by detts; 
published & filed 


Deposition of Angel Miranda by pltff. published and 


filed. 

Deposition of Kathryn Rubenstein by pt published 
and filed 

Deposition of Dr. Jerome Benson by ptt published 
and filed 


Deposition of Dr. David Nathan by pltff; published and 
filed 


Order sustaining objections of deft. to iimecopatncies 
deft. relieved of answering until pltf. has: answered 
his. (N) Letts, J. : 


Motion of deft. #2 for summary judgment PRA; & 
c/m 10-4-58; MC 10-4 filed 


Opposition of pltf. to motion of deft. #2 for ee 
judgment; c/m 10-22-58 filed. 


Order granting motion of deft. Mutual Benefit Health 
and Accident Association for summary judgment and 
entering final judgment as to said deft. N) (Micro 
11/4/58) Tamm, J. 


Motion of pltff. for rehearing of motion for summary 
judgment; c/m 11-10-58; P&A; Affidavits (2); 

Excerpts from deposition of Dr. David Nathan; Excerpts 
from deposition of Dr. Jerome Benson; M, C. 11-10-58. 
filed. : 


‘P&A of deft #2 in opposition to pltf's motion for rehearing 


of motion for summary judgt, c/m 11-17-58. filed 


Motion for rehearing of motion for summary judgt- 
denied (fiat) Tamm, J. 


Order denying motion of pltf. for rehearing. (N) 
Tamm, J. 


Notice of Appeal by pltff; Deposit by eesee and Kates; 
$5.00; copies mailed to John Joseph Leaky and Brault 
and Graham. filed. 


Cost bond on appeal with Hartford Accident and Indemnity 
Co., in the sum of $250.00. Approved and filed 
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Date Proceedings 


1958 
Dec. 15 Partial Transcript of Proceedings of 10-29-58, 
pp 1-9 (Reporter- ***) filed 


Dec. 15 Partial Transcript of Proceedings of 10-29-58, 
pp 1-9 (***) (Appellant's copy) filed. a. 


Dec. 19 Statement of Points and Authorities by pltff; 
c/m 12-18-58, filed. 


~~ wy 
. 3[ Filed January 11, 1957] 
AMENDED COMPLAINT | 
ae + *x 
~ (Action on Accident Insurance Policy) : 
t COUNT I 
2. Plaintiff is the administrator of the Estate of Myer Shulman, 
\ Deceased, duly appointed by and qualifying as such administrator by the ss 
United States District Court for the District of Columbia on March 28, 
1956. The decedent, Myer Shulman, left him surviving his spouse, 
Ciara Shulman, a son who is the plaintiff herein, and two daughters, 
illian Horwatt and Dora Serwer. < 
3. On January 17,1956, while decedent was lawfully upon the 
<N premises of defendant Green Meadows Market, Inc., engaged in pur- r 
chasing meat from said defendant, he was forcefully struck full in the 
* 


x chest by a hind quarter of beef, weighing approximately 185 pounds, as 
,. a result of the negligence of said defendant's employee or employees 
Nowa acting within the scope of their employment. 
\ 4. Asa result of such negligence, the decedent sustained « 
ae bodily injuries, and, as a result of such bodily injuries, decedent 
died on ine 2, 1956. 


* * * * 


9) 
COUNT II 


1. Plaintiff is a resident of the District of Columbia. Defen- 
dant, Mutual Benefit Health and Accident Association, is an insurance 
company organized under the laws of Nebraska, doing business of writ- 
ing insurance in the District of Columbia and is subject to the juris- 
diction of this Court in accordance with the provisions of the District of 
Columbia Code governing insurance companies. The contract of in- 
surance herein below referred to was entered into in the District of 
Columbia. The accident giving rise to the claim under said contract of 


insurance occurred in the District of Columbia. The amount in contro- 


versy exceeds $3, 000. i 

2. During his lifetime, said Myer Shulman entered into an in- 
surance contract with defendant Mutual Benefit Health and Accident 
Association, identified as insurance policy . number 101S-131 536-42, 
providing for payment of an accidental death benefit of $5, 000 to his 
estate. By rider attached to and made a part of said insurance contract, 
identified as a "Double Benefit Rider, '' said defendant agreed to make 
payment in the amount of double the benefits provided for in the original 
contract. Said insurance contract and rider were in full force and effect 
on the dates of decedent's injury and death. | 

3. Plaintiff repeats and realleges each and every allegation 
contained in paragraphs numbered 2, 3, and 4 of COUNT I of this Com- 
plaint with like effect as if herein fully set forth. : 

4. Plaintiff has made due and proper demand upon defendant, 
Mutual Benefit Health and Accident Association, for payment of the 
accidental death benefit provided for in said insurance contract, and 
has performed all that is required of him to be performed in connection 
therewith. However, payment has been refused by said defendant. 

WHEREFORE, plaintiff as administrator of the estate of the de- 
ceased policy holder demands judgment against defendant, Mutual Benefit 
Health and Accident Association, in the amount of Ten Thousand Dollars 





($10, 000) plus interest and costs. 


/s/ Philip J. Lesser 
Attorney for Plaintiff 
* * * * * * * 


[Filed January 29, 1957] 
ANS WER OF DEFENDANT, MUTUAL BENEFIT. 
First Defense 
The complaint fails to state a cause of action against this 
defendant upon which relief may be had. 
Second Defense 
The plaintiff and his predecessor in interest, the policyholder, 
failed tonotify the defendant in writing within twenty days after the date 
of said accident as required by Standard Provision No. 4 of the policy. 
Third Defense 
The plaintiff failed to notify the defendant in writing within 
ninety days of loss as required by Standard Provision No.7 of the policy. 
Fourth Defense 
The plaintiff failed to file proof of loss in accordance with 
Standard Provision No. 4 and is therefore barred from asserting a claim 
under the policy with sixty days following the date of such proof as 
agreed to in Standard Provision No. 14. 
Fifth Defense 
1. The defendant is without sufficient knowledge or information 
concerning the plaintiff's residency or the accident complained of to 
form a belief. The defendant admits the allegation made in the direct 
reference to it, and that the insurance contract was entered into in the 
District of Columbia. The defendant denies that the amount in contro- 
versy exceeds $3, 000., as alleged in paragraph one (1) of Count two (2). 
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2. The defendant admits the allegations contained in paragraph 
two (2) of said count which identify the policy of insurance existing be- 
tween the parties, but denies the remaining allegations therein concern- 
ing an accidental death benefit of $5,000, and the existence of a rider 
providing for double benefits. | 

3. The defendant denies that the allegations contained in Count 
I pertain to it. 

4. The defendant denies that demand has been made on it for 
payment of the accidental death benefit under the said contract, that 
plaintiff has performed all that is required of him in connection the re- 
with, and that payment has been refused by this defendant. 


/s/ John Joseph Leahy 

Tower Building 

Washington 5, D. C. 

Attorney for Defendant 
Mutual Benefit H&A Association 


| 


[Certificate of Mailing] 


| 
—_—_—_—_—_—:). Ok Eee 


[Filed October 3, 1957 | MUTUAL BENEFIT 
HEALTH AND ACCIDENT ASSOCIATION 


* * % * 


Hereby Insures MEYER SHULMAN (Herein called the Insured) 


* * * i; 
against loss of life, limb, sight or time, sustained or commencing while 
this policy is in force, resulting directly and independently of all other 
causes, from bodily injuries sustained during any term of this policy, 
through purely Accidental Means. i 

x * * | 

Accident Indemnities 

PART A, 

If the Insured shall sustain bodily injuries, as described in the 
Insuring Clause, which injuries shall, independently and éxclusively of 


nl 


8 
disease and ali other causes, continuously and wholly disable the In- 


eae 
sured from the date of the accident and result in any of the following 


specific losses within thirteen weeks, the Association will pay: 


For Loss of Life ...........-. $2, 500. 00 
* * ae 


[Filed October 4, 1958] 
CENTRAL DISPENSARY AND EMERGENCY HOSPITAL 
* * * x 


Name: Shulman, Myer S. Age: 67 — 


* * * 


Occupation: Butcher 
3s * * * 


Admitted to Hospital. Date: 9-21-55 Time: 4:35 p.m. Discharged: 
9-25-56 Days 4 


* cs ae ae 
WORKING DIAGNOSIS: (1) Chronic Bronchitis with bronchoetasis 
FINAL DIAGNOSIS: (1) Chronic Bronchitis (2) Chronic gastroduodenitis 


ad * * * 


CONDITION ON DISCHARGE: Improved. 


* * * * 


ATTENDING PHYSICIAN'S SIGNATURE: /s/ I. W. Winik, M.D. 


[Filed October 4, 1958] 
THE GEORGE WASHINGTON UNIVERSITY HOSPITAL 


SHULMAN MR MYER 1-41846 Med W 67 
2078C J Feffer 12-12-55 W M Dec 22 1955 


* * * * 
DISCHARGE DIAGNOSES 


Chronic suppurative . bronchitis 
(Probable) Chronic Bronchoetasis 


x *x 
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CONDITION ON DISCHARGE 
Improved 
Discharged To: Home 
Attending Physician: /s/ James P. Mann, M.D. 


[Filed August 21, 1958] 


JAMES J. FEFFER, M.D. 
JAMES P. MANN, M. D. 
1711 Rhode Island Avenue, N. W. 
Washington 6, D. C. 


January 17, 1956 


Dr. Eugene M. Flipse 
550 Brickell Avenue 
Miami, Florida 
Re: Mr. Meyer Shulman 
Dear Jean: | 


I would appreciate it if you would follow a patient of mine, Mr. Meyer___ 
Shulman, while he is in Florida. Mr. Shulman is suffering with ghronic_) 


suppurative bronchitis and emphysema. 
* * « ok 


There has been a considerable weight loss associated with hypotension. 
* * * | ok 


At the time of his last visit to me, I placed him on Hydrocortisone 20 


mgm, twice daily and Vitamin B complex. Dramatic improvement 
occurred and I have suggested he continue on Hydrocortisone indefinitely. 
err ae * * | * 

Sincerely, 


/s/ Jim 
James J. Feffer, M.D. 
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CERTIFICATE OF DEATH 
FLORIDA 
[Filed October 3, 1957] 
State Board of Health 


» 


ie 
* x * 


3. Name of Deceased: MEYER, SHULMAN 
4. Date of Death: Feb. 2, 1956 
* * * 


18. Cause of Death: Bilateral Broncho-pneumonia. 
Interval Between Onset and Death: 10 days. 


Due to (b) 
Due to (c) 


Part I. Other significant conditions contributing to death but 
not related to the terminal disease condition given in Part I(a). 


Was Autopsy Performed: Yes. 
% mt, * * 


I attended the deceased from: 1-27-56 to 2-2-56, and last saw him 
alive on 2-2-56. 
* * * * 
22a. Signature: /s/ David A. Nathan, M.D. 
22b. Address: 605 Lincoln Road. 22c. Date Signed: 2-2-56. 


* * * a 


[Filed October 3, 1957] 


MOUNT SINAI HOSPITAL 
OF GREATER MIAMI 


DEPARTMENT OF PATHOLOGY 
AUTOPSY PROTOCOL 
Name Meyer Shulman Date of Entry 1-28-56 1:30 P.M. ) 
Age 67 Date of Death 2-2-56 (10:45 A. M. ) 
Date of Autopsy 2-2-56 (1:30 P. M. ) 


Doctors Nathan Prosector * * * * #* 
Tibet Dr. Jerome Benson 


* 
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PATHOLOGICAL DIAGNOSIS 


3 Old tuberculosis of lower lobes of lung. 
2. Fibrosis of lungs, marked. 
3: Mucous plugs in bronchi (Asthma, clinical). 


Marked pulmonary emphysema and arteriolosclerosis. 
° Acute miliary pulmonary tuberculosis of both lower lobes. 





4 

5 

6. Cor pulmonale. 
7 Subacute splenitis. 

8. Generalized arteriosclerosis 


a. aorta. 
b. coronary arteries. 
c. cerebral arteries. 


9. Focal encephalomalacia of the left frontal and temporal lobes of 
the brain with cyst formation. 


[Filed August 21, 1958] | 
COPY | 
Feb. 3rd, 1956. | 


Dr. James J. Feffer, 
1711 Rhode Island Ave., N.W., 
Washington 6, D.C. 


Re: Mr. Meyer Shulman. | 

Dear Doctor Feffer: | 
You perhaps have learned by this time that your patient, Mr. Shulman, 
expired in Miami on February 2nd. | 

* aK % ak 
In my examination of Mr. Shulman on January 24th, I recognized that 
he was in pulmonary decompensation because of his far advanced pul- 
monary emphysema and chronic purulent bronchitis. * * ! ~ 

* * * oe 


Very truly yours, 
M. J. Flipse, M.D. 


12 
[Filed October 3, 1957] 


MOUNT SINAI HOSPITAL OF GREATER MIAMI 
CLINICO-PATHOLOGICAL CONFERENCE 


MEMORIAL ROOM 
May 5, 1956 

ok * cs * 
PAST HISTORY: (Obtained from James J. Feffer, M.D., Washington, 
D.C.) In 1930, the patient had had an episode of left pleurisy, after 
which time he was told on repeated occasions of an “abnormal density 
in the left chest’. Apparently the patient was in good health prior to 1930. 
In 1935, the patient had bronchopneumonia, following which there were 
frequent respiratory infections associated with cough, expectoration of 
purulent sputum, wheezing, and shortness of breath. 


Up to December, 1955, the patient's average weight was 146, but at that 
time he was seen by a physician who noted his weight at 119 lbs. The 
patient also complained of anorexia and nausea. On physical examina- 
tion at this time, his blood pressure was 90/64. The gums were said 

to be in poor condition. A few sonorous rales were heard, scattered 
through both lung fields and associated with very much diminished breath 
sounds. No other abnormalities were noted except for moderate dyspnea 


t 


at rest. 

* * * *% 
The patient was confined to the George Washington University Hospital 
from December 12, 1955 to December 22,1955. While in the hospital, he 
was placed on intermittent positive pressure therapy, antibiotic and 
other supportive measures, and was considerably improved on dis- 
charge. At this time he weighed 121 lbs. * * * 

* * * * 
HOSPITAL COURSE: * “ ~ * Except for an occasional 
complaint of weakness, he did fairly well, and had a good urinary output. 
He was able to raise small amounts of "white phlegm" after postural 
drainage. During the early morning hours of 2/2/56, the patient was 
unable to sleep, and complained of some discomfort in the epigastric 
region. He apparently obtained relief from aerosol inhalation, and 


¢ 
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thereafter slept only when the treatment was administered. Later in the 
morning, he complained of mid-chest pain, dyspnea, and inability to 
expectorate "mucus" from the chest. At 10:45 A.M., while sitting up in 
bed reading, he suddenly became cyanotic and apparently stopped breath- 
ing. He was pronounced dead shortly thereafter. | 


Abstract prepared by Jerome Benson, M. D. 


[Filed October 3, 1957] 


605 Lincoln Road 
Miami Beach 39, Florida 
| 


January 15, 1957 


Philip J. Lesser, Esq. 
* ; * Fea * 


917 15th St., N. W. 
Washington 5, D. C 


Dear Sir: 

I attended Mr. Myer Shulman at the time of his expiration on February 2, 
1956. | 

As you will note as a result of the autopsy findings the following diag- 
noses were made: 

Mucous plugs in the bronchi. 


Marked pulmonary emphysema and pulmonary arteriosclerosis. 
Fibrosis of the lungs, marxed. 


Acute miliary pulmonary tuberculosis of both ower lobes. 


i 
| 
i 


Cor pulmonale. 
Subacute splenitis. 


Generalized arteriosclerosis. 


ont our WON 


Focal encephalomalacia of the left frontal and temporal lobes 
of the brain with cystic formation. 


It is to be noted that Mr. Shulman died as a result of far advanced lung 
disease due to the above described diagnoses. 

On January 17,1956, Mr. Shulman was injured in his chest as a result 
of a blow by a hind-quarter of beef at a sausage and provision company 
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in Washington, D. C. Subsequently, Mr. Shulman complained of chest 
pain and thereafter, there was a progressively downhill course, which 
resulted in his death on February 2, 1956. 


It is my opinion that the injury may have had a precipitating effect on 


accelerating his already existent lung disease. 
Very sincerely yours, 


/s/ David A. Nathan 
David A. Nathan, M.D. 


[Filed October 3, 1957] 


JAMES J. FEFFER, M. D. 
JAMES P. MANN, M. D. 
1711 Rhode Island Avenue, N. W. 
Washington 6, D. C. 


District 7-3121 


February 21, 1957 


Mr. Philip J. Lesser 
917 Fifteenth Street, N. W. 
Washington 5, D. C. 


Re: Myer Shulman, Deceased 
x * *& * 

Pursuant to your request of January 24,1957, regarding Myer ° 
Shulman, deceased, the following summary, analysis, and opinion is 
submitted. 

Mr. Shulman was first seen by me at the request of Dr. Irving 
W. Winik on December 5,1955. The patient presented a history of 
having suffered with severe left pleurisy in 1930, and with broncho- 
pneumonia in 1935. Since the latter episode, Mr. Shulman noted cough, 
expectoration of purulent sputum, wheezing, and shortness of breath, 
all aggravated by respiratory infections. During the preceding two years, 
these symptoms had progressively increased in severity and at the time 
of his first visit to me, he was dyspneic even on level walking. He also 
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complained of a poor appetite and a weight loss of twenty pounds. The 


remainder of the family and past history did not eae to the cur- 
rent problem. : 

Physical examination, laboratory tests, and chest x-rays re- 
vealed evidence of an old pleuritis and findings of advanced pulmonary 
emphysema associated with severe pulmonary insufficiency. After 
specific therapy in George Washington University Hospital from Decem- 
ber 12,1955, to December 22,1955, substantial improvement occurred 
in Mr. Shulman's breathing capacity and he became free of cough and 
sputum expectoration. This relatively good state of health was main- 
tained at least through his last visit to me on January 13, 1956. 

I learned from your letter of January 24, 1957, that the following 
occurrence was reported by a witness: : 

"On January 17,1956, Myer Shulman was visiting the 

plant of Witt & Co., at 1107 E Street, S.W., to purchase 

meat for his company, Capitol Kosher Sausage & Provision 

Co.,Inc. When he was ready to leave the refrigerator room, 

I held the door open for him, and he stepped out just ahead of 

me. At that moment, one of our employees sent a hind quar- 

ter of beef, weighing between 150 and 185 pounds down an 

overhead trolley toward the refrigerator room. The beef 

traveling at a fast speed struck Shulman full in the chest. I 

was standing just behind him and caught him from falling. 

He complained of some pain and discomfort in his chest ---." 

I have learned from the report of Dr. Irving W. Winik dated 
October 26,1956, that Mr. Shulman visited him on January 18,1956, and 
complained ''He had some pain there at the time, but afterwards the 
pain increased so that he was uncomfortable on attempting to move about 
or to cough. This has continued today. ---tender over sternum from 
fourth to sixth rib, also over left parasternal area at the same level; 
expanding chest is painful." : 

The following additional information was obtained from the afore- 
mentioned report of Dr. Winik and from the records of Mt. Sinai Hospital, 
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Miami Beach, Florida: 

"The patient continued to complain of sternal pain even 
to his final day."" A few days after arriving in Miami, 

(January 20,1956) he developed increasing cough and fever. 

After treatment at home for several days with antibiotics, he 

was admitted to Mt. Sinai Hospital on January 28, 1956. 

After admission to the hospital, he ran a low grade fever 
up to 99.8 degrees, a rapid respiratory rate, and a tachy- 
cardia. A chest x-ray on January 28,1956, -- "partial 
collapse of the right lower lobe" which on followup film of 
February 2, 1956, revealed "considerable clearing of the 
partial collapse of the right lower lobe."" Under therapy, 

Mr. Shulman'’s condition improved; however, he suddenly 

expired on February 2, 1956. 

An autopsy revealed: Pulmonary Emphysema, Cor Pulmonale, 
Pulmonary Fibrosis, and bilateral lower lobe tuberculosis. 

The question at issue involves the possible causal relationship 
between the chest injury sustained on January 17,1956, and death which 
occurred on February 2,1956. The immediate cause of death was not 
clearly demonstrated at autopsy. Although one might clinically suspect 
pulmonary embolism or myocardial infarction, neither were revealed 
by the pathologist. Certainly, the deceased's sudden exodus was not 
due to the lower lobe tuberculosis. 

One cannot deny the pre-existence of severe chronic broncho- 
pulmonary lung infection necessitating frequent coughing to evacuate 
secretions. When,a chest injury causes pain with chest motion, coughing 
becomes limited, elimination of secretions difficult and pneumonia and 
atelectasis a frequent complication. One can therefore conclude that the 
alleged chest injury may have been a factor responsible at least in part 
for Mr. Shulman's death which occurred two weeks later. 


Sincerely, 
* * x /s/ James J. Feffer, M.D. 
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[Filed October 3, 1957] 


IRVING W. WINIK, M. D. 
3900 McKinley Street, N. W. 
Washington 15, D. C. 





EMerson 3-5322 
Internal Medicine 
MEYER SHULMAN - MEDICAL REPORT - October 26, 1956 


This patient first came under my care in 1950 with an attack of 
severe bronchitis with recovery. He had had bronchopneumonia in 1935 
and had recurrent sneezing, coughing, and wheezing on exposure to house 
dust and to tree and ragweed pollens. In 1951, he had another episode 
of bronchopneumonia, verified by xray; severe bronchitis in 1953; 
bronchopneumonia in 1954; severe bronchitis in February 1955. Between 
these acute episodes, the patient continued having symptoms of chronic 
asthmatic bronchitis, bronchiectasis, and emphysema; morning pro- 
ductive cough, shortness of breath on walking, of varying degree, but 
more constant and more severe for the past two years, with partial 
response to the usual therapeutic measures. In May 1955, antibiotics 
were added in an effort to control the sputum and symptoms. He was 
hospitalized with an exacerbation in September 1955 with response to 
large doses of penicillin. Again in October and November 1955, he 
suffered exacerbations requiring changes of antibiotics, with improve- 
ment. By this time the patient had weak expulsive force with his cough, 
so that attempts to raise sputum consisted of repeated ineffectual coughs 
with partial success in sputum production. Because of the recurrent 
flare-ups and the gradually diminishing breathing capacity, the patient 
was referred to Dr. James Feffer for consultation, and he was hospital- - 
ized for a short period for the establishment of an emphysema routine. 
The patient continued to have shortness of breath and — and 
decided to go to Florida for his health. : 

He was last seen by me the evening of 1/18/56 at my office as 
recorded in my records as follows: "Yesterday at 2:00 p. m. the patient 
was struck in the mid-sternal region by a piece of beef while ina 
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customer's store. He had some pain there at the time, but afterwards 
the pain increased so that he was uncomfortable on attempting to move 
about or to cough. This has continued today. Patient is leaving for 
Florida in A. M. Physical examination: tender over sternum from fourth 
to sixth rib, also over left parasternal area at the same level; expanding 
chest is painful. The patient was advised to have an xray of the ster- 
num on arriving in Florida." (He insisted that he was leaving early in 
the morning. ) 

The remainder of the history was obtained from his wife, and 
from the hospital record at Mt. Sinai Hospital of Greater Miami, Florida. 
The patient continued to complain of sternal pain even to his final day. 


He felt better for the first few days in Miami, then developed weakness, 
increasing cough, and fever (103 F.). He was treated in his room for 
several days with antibiotics, and then hospitalized on 1/28/56. On ad- 
mission, xray revealed increased density of the right lower lung field 
posteriorly - interpreted as partially collapsed right lower lobe and 
chronic pulmonary emphysema. He was continued on antibiotics and 
given aerosol of vaponephrin, and penicillin, steam inhalations, and 
other medication. A repeat: portable chest film on 2/2/56 showed consid- 
erable clearing of the partial collapse of the right lower lobe. The 
patient’s temperature was 99.4 F. on admission and ranged between 
98.6 F and 100 F. for the rest of his stay. He complained of weakness 
throughout his stay with frequent need of nebulizer to be comfortable. 


On 2/2/56 he became cyanosed, apparently stopped breathing, and ex- 


pired. 
Post-mortem examination revealed: 
Mucous plugs in bronchi (Asthma, clinical). 
Marked pulmonary emphysemz. and arteriolosclerosis. 
Fibrosis of lungs, marked. (Tuberculous origin ?). 
Acute miliary pulmonary tuberculosis of both lower lobes. 
Cor pulmonale. 
Subacute splenitis. 


Generalized arteriosclerosis. 
a. aorta. (moderate) 





2 ee | 


v 
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b. coronary arteries. (minimal) 
c. cerebral arteries. (moderate) 


8. Focal encephalomalacia of the left frontal and aitesnoral 
lobes of the brain with cyst formation. 


Comment 

The precise terminal mechanism of his death is not clear. No 
evidence was found of pulmonary embolism, and the degree of coronary 
atherosclerosis was minimal, without any findings of narrowing or 
myocardial infarction. The acute miliary tuberculosis of the lower lobes 
is usually secondary to aspiration of material from a lymph node eroding 
into the trachea, and probably is the explanation in this case despite the 
failure to demonstrate this. Such acute changes occur - within five days 
of aspiration in tuberculin-sensitive individuals, cause toxicity, fever, 
and debility in the patient, and are usually seen as a terminal event in 
patients greatly debilitated by other illnesses. No other microscopic 
evidence of tuberculosis was found. : 

In summary, this patient had chronic lung disease, with re- 
current bronchitis, bronchopneumonia, and emphysema, and with pro- 
gressive impairment of lung function. He had a weak and inefficient cough 
mechanism so that expulsion of sputum was difficult. He sustained a blow 
to the sternal area on 1/17/56 as the result of which there was chest 
pain which made moving about and coughing uncomfortable. This pain 
apparently continued to bother him until his death. About one week fol- 
lowing the blow to the chest, he developed an illness (1 /24/ 56) with short- 
ness of breath, cough, fever, for which he received medication at home. 
On 1/28/56, he was hospitalized with a diagnosis of asthmatic bron- 
chitis. Partial collapse of the right lower lobe was found by xray; this 
cleared considerably by 2/2/56. Clinically, however, the patient con- 
tinued to be weak, short of breath, had difficulty raising pputum, had 
low grade fever, and died on 2/2/56. 

Injuries of the chest wall are frequently followed by pulmonary 
infections, particularly in those individuals predisposed by pre-existing 


bronchitis, and especially if the injury interferes with the movements 
| 
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of the thorax. In this patient, the injury to his sternum made coughing 
and movement uncomfortable, and undoubtedly interfered with his 
ability, already badly impaired, to expectorate sputum. This led, after 
an appropriate interval, to the development of respiratory illness from 
which he failed to recover. 


/s/ Irving W. Winik 
Irving W. Winik, M.D. 


EXCERPTS FROM DEPOSITION OF DR, JEROME BENSON 
[Filed August 25, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JACK SHULMAN, Administrator of the ) 
Estate of Myer Shulman, Deceased, ) 
Plaintiff, 
vs. ) Civil Action 4555-56 

) 

) 

) 


GREEN MEADOWS MARKET, INC., 
a corporation, and MUTUAL BENEFIT 
HEALTH & ACCIDENT ASSOCIATION, 


Defendants. ) 


448 Pan American Building, 
Miami, Florida, 

Monday, 3:00 p.m., 

August 11, 1958. 


Deposition of DR. JEROME BENSON, a witness of lawful age, 
taken on behalf of the plaintiff in the above-entitled cause, wherein 
Jack Shulman, Administrator of the Estate of Myer Shulman, deceased, 
is the plaintiff and Green Meadows Market, Inc., a corporation, and 
Mutual Benefit Health & Accident Association are the defendants, pend- 
ing in the District Court of the United States for the District of Columbia, 
pursuant to a copy of a Notice of Taking Deposition hereto annexed, 
and stipulation thereto, before James K. Vance, a notary public in and 
for the State of Florida, County of Dade, at 448 Pan American Building, 
Miami, Florida, on the eleventh day of August, 1958. 
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APPEARANCES: 


PHILIP J. LESSER, Esq., 
Attorney for Plaintiff. 


BRAULT & GRAHAM, by 

HILL, WELSH, CORNELL, ROSS & PYSZKA, by 
RICHARD M. WELSH, Esaq., of counsel, | 
Attorneys for Defendant Green Meadows Mazket, Inc. 


JOHN J. LEAHY, Esq., 
Attorney for Defendant Mutual Benefit Health & Accident 
Association. ! 


STIPULATIONS : 

It is stipulated and agreed by and between counsel for the re- 
spective parties that: | 

1. The deposition noticed for Friday, August 8, 1958, at 2:00 
p.m., be taken at this place and time; 

2. Reading and subscription of the deposition by the witness 
before filing are waived; | 

3. Notice of filing of the deposition is waived. : 


MR. WELSH: At the time of the taking of the deposition of the 
medical records custodian of Mount Sinai Hospital, we may or may not 
have so stipulated but in the event we did not, it is now stipulated by 
and between counsel for all parties concerned that the hospital records 


may be introduced without objection by any party. | 

MR. LESSER: The hospital records identified as Plaintiff's 
Exhibit A and the X-rays identified as Plaintiff's Exhibit B,C, D and E, 
for identification. 

MR, WELSH: It is stipulated by and between counsel for the 
respective parties hereto that a certified copy of the death certificate 
for Myer Shulman, plaintiff in this cause, shall be attached to and be- 
come a part of this transcript and be introduced without objection by 


any party to the cause. 
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You may mark it for identification as Plaintiff's Exhibit F. 
MR. LESSER: It is not a part of this deposition but it may be 
attached to and become a part of this transcript. 


(The document referred to was 
marked Plaintiff's Exhibit F for 
identification. ) 


Thereupon: 
DR. JEROME BENSON 
was called as a witness and, after having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LESSER: 

eK cd * 

Q. Doctor, was an autopsy or post-mortem examination per- 
formed on Myer Shulman, the decedent in this case, under your super- 
vision? A. Yes. 

Q. Did you participate in the performance of that autopsy and 
post-mortem examination? A. Yes. 

Q Did you review and check the findings on the autopsy protocol? 
A. Yes. 

bd x * ca 

Q. Does this protocol reflect your findings? A. Yes, that is 
correct. 


_@. Doctor, referring to these pages taken from Plaintiff's Ex- 


hibit A, the autopsy protocol, will you interpret for us your 
pathological diagnosis as contained in the autopsy protocol and tell us 
what, in your opinion, was the mechanism and terminal cause of death 
in this case. A. I refer to Page 24 which gives the actual final patholo- 
gical diagnoses, arrived at after consideration of the microscopic slides, 
plus the history that we had, plus the gross autopsy findings in general. 

* x * od 

In this case, the first six diagnoses listed in the final pathological 
diagnosis on Page 24 begin with old tuberculosis of lower lobes of the 

lungs with fibrosis of the lungs, marked; plus mucous plugs in 
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the bronchi; marked pulmonary emphysema and arteriosclerosis; acute 
miliary pulmonary tuberculosis of both lower lobes; and cor pulmonale. 


I consider the major complex in this case as the ieee of 


cardio-pulmonary disease which this man had. 

That has to be broken down in the fourth and the present place 
here. | 
This man, pathologically, specifically, and historically, has 
chronic lung disease in the form of fibrosis, asthma and emphysema. 
In other words, he has secondary coronary changes. Then, there is a 
new or more recent episode here which has further reduced his lung 
capacity in the form of a severe and widespread active form of tuber- 
culosis which we call miliary tuberculosis. i 

The disease process of the tuberculosis in this case was con- 
fined in the lungs. | 

Item No. 6 on the same page, Page 24, cor pulmonale, refers 
to the enlargement of the right side of the heart based on the fact that 
there are changes produced in the lung which increases vascular pres- 
sure in the lung and reflects back on the right side of the heart. 

cd He oe | * 

Q. What, in your opinion, was the terminal cause of his death ? 
A. Well, the course of his death, at least from the autopsy aspect of 
it, is the diminishment of pulmonary function in the already severely 
complexed lung by the acute process of miliary tuberculosis resulting 
in increased strain on the heart; the exact mechanism of death being 
difficult to pin down in the sense that we cannot say that he had a coro- 
nary. We cannot say there was a particular rupture of something. But 
actually one must, in the deduction in this case, say that here is a man 
with severely complexed lungs who finds himself or is, shall we say, 
afflicted with a superimposed and rather severe break-down of perhaps 
an already existing process of tuberculosis which apparently throws off 
the delicate balance set up between his heart and lungs. 

By his long course of cardio-pulmonary disease, one may say 
he died, shall we say, from pulmonary insufficiency; in other words, 
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a sudden inability to breathe because of loss of what remains of his 
pulmonary tissue. One might also say he died of cor pulmonale. In 
a sense, his heart no longer had ability to compensate for what was 
going on in his lungs and failed suddenly. 

Q. You have referred to miliary tuberculosis in your pathological 
diagnosis and in your discussion, Doctor. 

Will you tell us what miliary tuberculosis is. A. Yes. Miliary 
refers to very tiny lesions of any origin; in this case, tubercles in 
nature which are usually -less than a millimeter in size, and are trans- 
ferred around the organs by the blood--the lower lymphatics--and arise 
quickly and may spread widely not only in the lungs but may spread to 
other organs. In this case, the spread was confined to the lungs; some- 
thing like, perhaps, a rupture of an old tubercular process which could 
occur naturally or by external influences in the small blood vessels 
which carried it through to other parts of an already diseased lung--a 
very fertile field for such a process. 

Q. Is this spread of miliary tuberculosis a slow process or 
rapid process? A. It may be very rapid. 

MR. WELSH: I move to strike the doctor's answer as not being 
responsive to the question. 

Q. How far advanced was the miliary tuberculosis in this case 
from its appearance on post-mortem examination? A. Well, you have 
to qualify that word "advanced" from the standpoint of where is it or how 
much is it or both. 

10 Q. Doctor, from the standpoint of time, how rapidly did it de- 
velop? 


MR. WELSH: If you know. 
Q. From the standpoint of your examination. A. The lesions 


of which I am calling miliary are early lesions of tuberculosis. They 
are not fully developed, and they may be seen in this particular case, 
on the pathological state, over a period of a week or two or three. 
Some, I will -add, are older than that and difficult to pin down as to 


their age, but the bulk of whatI am calling miliary are recent lesions. 
* * * * 





25 

Q. No, I asked whether you have an opinion as to the relation- 
ship between the blow and the death, if any. ! 

You stated you had an opinion. Please tell us what that opinion 
is at length. A. My opinion falls into the category of medical possi- 
bility, because anyone with a long standing chronic lung disease of this 
nature . may suddenly, without any external cause, develop acute miliary 

and cor pulmonale. | 

The interesting thing about this case is the timing, which is very 
beautiful for the story of the injury and the development of acute symp- 
toms and signs and rather rapid death. 

Q. What do you mean by "beautiful"? A. Beautiful in the sense 
it fits. The timing is good, in a sense. 

Q. For or contrary relationship? A. It fits for ais 
with some external cause, suchas trauma. The timing is very good 
from the standpoint of the appearance of the lesions microscopically. 
The timing is very good from the development of symptoms following 
a history--if I may use the words "following the history of relative 
clearing of his problem" -- at least under the observation of a known 
competent man, and also it fits from the standpoint of the type of death 
he had, the type of death that may be said to be due to an acute pul- 
monary insufficiency complicated by cor pulmonale. : 

* * * * 

A. (Continuing) Anybody with chronic long standing lung disease 
of this nature which is reflected in the autopsy findings as fact and not 
opinion, may develop any other superimposed infection, such as super- 
imposed this last process of pneumonia prior to his death, and tuber- 
culosis is no stranger to an already diseased lung nor is the spread of 
tuberculosis through ‘an already diseased lung a difficult process. 

It is made earier by such things as sudden change in environ- 
ment such as trauma. ! 

So in this particular case, the reason I place the relationship 
of his history and.his pathological findings as being within the realm of 


medical possibility for trauma torbe the exciting cause of the spread of 
a 
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his tuberculosis is mainly because of the timing of the lesions that I 


find at autopsy. 


a * * * 


A. (Continuing) I cannot say there is absolutely a relationship 
between the trauma the man sustained and his death, but there is--it is 


within the realm of medical possibility that such a relationship exists. 
* oe ae *x 


EXCERPTS FROM DEPOSITION OF DR. DAVID NATHAN 
[Filed August 25, 1958] 
DR.. DAVID NATHAN 
was called as a witness and, after having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LESSER: 

Q. Dr. Nathan, will you give your full name and address to the 
reporter, for the record? A. David Nathan, M.D., 1680 Meridian 
Avenue, Miami Beach. 

* * cs * 

Q. Doctor, did you, yourself, attend Myer Shulman from 
January 27,1956, until his death on February 2,1956? A. Yes, I did. 

* * * ci 

Q. Did he give you any additional history concerning any prior 
chest condition? A. Yes. He told me that he had been under the care 
of other physicians in the past because of a lung condition which he had 
for many years. 

He stated that-- I think it was in 19--- I've forgotten the exact 
year it was. Many, many years prior he had pneumonia and thereafter 
he had persistent trouble with his lungs and he had several periods 
during the intervening years where he had difficulty with his breathing. 

He had cough with expectoration of sputum and that had been 
investigated by other physicians that had made certain impressions 
about the nature of his chronic lung condition. 
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Q. What were your findings on your own examination, Doctor ? 
A. Well, it was evident, after admitting him to the hospital, what the 
nature of his chronic lung condition was. ! 

He had what we speak of as chronic pulmonary emphysema and 
chronic bronchitis. : 

If I may explain that: Chronic pulmonary emphysema isa 

condition which not infrequently follows long- standing chronic 
bronchitis. It is a condition where the lungs become hyperinflated be- 
cause, as the air comes in the bronchial tubes, and because of the in- 
fectious process within them, it is hard for the lungs to expel that air 
and the lungs gradually become more and more distensible. That was 
the obvious reason for his progressive shortness of breath; that he was 
developing just a matter of a slow, progressive, insidious type of disease 
which had been going on for many years; and at the time I saw him he 
was quite short of breath. 3 

MR, LEAHY: Specifically, this disease was what, ‘Doctor? 

THE WITNESS: Specifically, it was chronic bronchitis and 
pulmonary emphysema. : 

Q. That, I take it, was your diagnosis at that time? A. That 
was the diagnosis of what was his chronic lung condition. : 

Q. Did you have X-rays made and did you study K-rays of his 
chest? A. Yes. 

Q. Did they confirm your findings? A. Yes. They confirmed 
the finding as closely as you can confirm by X-ray. ! 

There are certain equivocal things about interpreting an X-ray. 

It was consistent with the diagnosis of pulmonary emphysema. 

Q. Doctor, have you studied the autopsy report which has been 
introduced in evidence as Plaintiff's Exhibit A, marked for identifica- 
tion? A. Yes, I did. | 

Q. Doctor, in the light of your own examination and treatment, 
and the history you obtained from the patient, the autopsy findings, and 
your own experience in your field of specialization, would you please 
summarize, in your opinion, the sequence of events from the medical 
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standpoint which led to the man's death? 
xe Ss ss sd 


A.*** Now in light of these findings it appeared that this man had an 


acute episode superimposed upon his chronic lung condition. This acute 


episode, in my opinion, was very likely initiated--although I can't be 

positive about this statement, but it is my opinion it was initiated prob- 

ably by the accident.which limited his ability to expand and deflate 

his lungs producing the secretions in his bronchial tubes with the for- 

mation of mucous plugs in the bronchi, which was diagnosis No. 1 here, 

and by plugging up the bronchial tubes it resulted in a collapse of portions 
of his lungs in addition to the formation of pneumonia. 

That may have been, and very likely was, the acute episode 
which was superimposed on the chronic episode. 

Primarily, functionally, when the patient must limit his chest 
expansion by reason of pain, the secretions from the bronchial tubes 
are not expelled by cough; they are not expelled by expansion and con- 
traction of the lungs, so that with the residual plugs that will remain in 
the bronchial tubes, they will act as a source of obstruction and set off 
a train of events which we speak of as atelectasis, which is collapse of 
the lungs which, plus pneumonia, due to a damming back of the secre- 
tions which can't. get out, and they act as infectious material to pro- 
duce what we call broncho pneumonia or bronchial pneumonia. 

Q. What, in your opinion, Doctor, was the immediate cause of 
death ? 

MR, WELSH: Same objection; no proper foundation established. 

Go ahead, Doctor. 

A. Again, predicating my opinion on the immediate cause of death 
interpreted as in the light of the autopsy findings, the pathologist found 
the condition known as cor pulmonale. 

Cor pulmonale is a condition of the heart which arises secondary 

10 to a condition of the lungs. When the lungs are consequently in- 
volved, it puts a strain on the right side of the heart and causes the right 
side of the heart to become larger than normal. That is a chronic type 
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of strain. Actually, the blood pressure on the right side of the heart, 
the circulation,becomes increased. The increase in the blood pressure 
in the right circulation puts enough strain on the right side of the heart 
to cause what we speak of as cor pulmonale. : 

On that basis, secondary to his chronic lung condition, it is my 
opinion that this acute lung process which supervened could possibly be 
adequate enough to blow him over the delicate balance that he was in of 
compensation and threw him into decompensation and resulted in his 
termination. | 

x * % * 

A, **** I'm referring principally to the delicate balance of 
compensation which existed as a result of his chronic lung condition 
and its chronic effect upon the heart, so that the lungs and the heart 
were in a state of very delicate compensation, and it didn't take a great 
deal to throw him into decompensation. He had very little pulmonary 
reserve and very little lung reserve left. 

This acute episode supervened which was sufficient to cause 
him to go into an acute state of decompensation. 


11 Q. What, in your opinion, was that acute episode due to? 
A. Well, it is my feeling that the acute episode was apparently due to 


pneumonia atelectasis which had developed and he just didn't have 
enough reserve and he decompensated. , 

* * * Ly 

Q. Do you have any opinion concerning the relationship between 
the initiation of this acute episode and the blow to his chest which he 
sustained on the 17th of January? 

12 me * 
A. Yes, I have an opinion. 

Q. What is that opinion? A. Well, it is my eomnton there 
possibly is a relationship between the accident which occurred some 
ten or eleven days before which produced severe pain in his chest which 
limited his lung expansion which resulted in him being unable to expel 
bronchial secretions, and, as a result, bronchial plugs developed and 
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the process of atelectasis and pneumonia resulted from the bronchial 
plugs. 

Q. Then, do I understand you correctly as indicating that this 
entire process disturbed the balance that had existed prior thereto? 

A. Yes, that is my opinion. 

Q. And that cor pulmonale resulted therefrom? A. Not acute 
cor pulmonale. He had chronic cor pulmonale from his chronic lung 
condition, but this set off an acute exacerbation of it superimposed on 

13 his chronic condition. 

Q. Will you explain, Doctor, the meanings of the terms that 
you have used, "compensation, " and "decompensation"? A. By "com- 
pensation, " I simply mean that the patient is able to breathe normally 
either at rest or after moderate exercise such as normal people can do. 
When they are ‘decompensated, " they are short of breath at rest or after 
slight exertion, which normal people don't do. 

That is all related to the ability of his lungs to take in oxygen 
adequately for the purposes that are required. If his lungs cannot take 
in oxygen for the purposes required, he has an oxygen deficit. He will 
be short of breath. That oxygen deficit plays a part in affecting the heart 
secondarily. 

Q. On the basis of the history which you obtained from the 


patient, and on the basis of your own expertize in this field, do you have 


any opinion as to whether the patient was compensated or decompensated 
on January 17, prior to his injury? 
* aK aye * 
14 A. Based upon history, this man obviously was in and out of 
compensation. He had periods of shortness of breath, quite considerably 


at times, and at other times seemingly stabilized and improved. 
* od cg * 
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EXCERPTS FROM DEPOSITION OF DOCTOR M. JAY FLIPSE 
[Filed August 21, 1958] | 


15 Q. (By Mr. Welsh) Now, Doctor, as we understand it, then, 
you saw this gentleman on one occasion, that being J anuary 24, 1956, 
after he had been referred to you here in Miami ad you then have know- 
ledge of other doctors being in attendance, his subsequent hospitaliza- 
tion and his death, is that correct? A. That is correct, sir. 

Q. Doctor, I would like for you to assume that the deceased, or 
someone in his behalf, claim that on or about January 17, 1956, the de- 
ceased was injured in the chest when struck by a hind quarter of beef, 
Assuming that such an incident did occur, based upon the history which 
this man gave you, your examination of him, your examination of the 
hospital records, which include the autopsy protocol, I would like for 
you to give us your opinion, if you can, based upon reasonable medical 
probability, as to whether or not the injury which the deceased claimed 
to have sustained on or about January 17, 1956, was in any way related 
to his death on February 2, 1956? | 

* * aK * 

re A. To answer your question, it is my feeling that the two inci- 
dents were related in time only and not in the matter of cause and effect. 

Q. All right. What is the basis or reason for the opinion which 
you have stated, Doctor? A. First, there was the history which you 
have not permitted me to give, but with which I was familiar, an examina- 

,jtion of the chest made in view of the history given, without finding evi- 
dence of external bruises or injury, but finding only the sensitiveness 
of the tissues. Secondly, the X-ray films which failed to: disclose any 
injury of the bony framework. 

Three, my own X-ray films of the chest which failed to show 
any injury to the lung and no evidence of disease of the lung, except a 
long standing chronic disease that was described in the history of the 
illness that antedated the date of injury of the chest. ! 

Fourth, the subsequent course of the disease which, in my 
opinion, was due to plugging of the right lower lobe main stem bronchus 
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with a plug of mucous, resulting in atelectasis of the lung and as is 
shown on the X-ray report of the chest. 

Q. Doctor, before we proceed there, I'm sorry to interrupt you, 
but for the record, atelectasis just merely means a collapse of the lung, 
is that correct? A. That means an absence of air. It does not mean a 

17 collapse of the lung. It means an absence of air. This was re- 
ported in the X-ray report on the--I will get the date here, if you will 
pardon me a moment. 

cd aK x * 

* ¥* * The 28th of January, 1956, the record of Mt. Sinai Hospital, 
X-ray No. 24449. 

ae * * * 

THE WITNESS: Further, which is No. 6--it doesn't make too 
much difference--the subsequent X-ray report from Mt. Sinai Hospital 
dated February 2,1956, which showed cleaniug - of the atelectasis, but 
definitely identifies it as the result of a plug of mucous, rather than a 
consolidation of pneumonic pneumonia type and finally the mode of exodus. 

Q. (By Mr. Welsh) Precisely, what do you mean by that, Doc- 
tor? A. The mechanism--the manner in which death occurred. The 
man had apparently shown considerable improvement and death occurred 
suddenly, which indicates it as a death of cardiac origin--a heart death, 
in other words. 

18 Q. Doctor, in your opinion, exactly in what manner, in as 
simple terminology as possible, did the cardiac system fail, and for 
what reason? A. The heart had been under a long continued strain as 
a result of far advanced pulmonary emphysema which resulted in what 
is known as Cor pulmonal. That indicates a strain on the right side of 
the heart, secondary to lung disease. 

The physiological terminal mechanism which causes death as 
described in this mechanism here, is in all likelihood the development 
of an arrhythmia, or an irregular action of the heart, which is associa- 
ted with fibrillation of the ventricle and this is not compatible with life 
and it occurs in a very brief time, in a matter of minutes, or even 
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seconds, subsequent to the development of such an arrhythmia. 
Q. Doctor, in your opinion, did this man's death occur at a 

» point of time in the point of events in a usual, rather than an unusual 
manner, considering his past history of long standing pulmonary asthma ? 
A. In the normal course of events where a long-continued chronic pul- 
monary emphysema case begins to show progressive weight loss and 
progressive dyspnea and repeated episodes of pulmonary infection, it is 
not long before there is a terminus of the picture and the terminus is 
uniformly and regularly associated with the heart giving way and failing 
to do its job. Now, sometimes that is the form of a congestive heart 
failure and sometimes it is a form of development of an arrhythmia, as 


19 I believe it was in this case. 
* * 3K ! a 
23 Q. (By Mr. Welsh) Relying upon your own findings and also 


upon the findings of the autopsy surgeon included in the hospital records 
heretofore marked in evidence, was there any findings, evidence or 
indication of any inside injury, so to speak, that would have resulted 
from trauma? A. There was none. : 


* * * ok 


| 

[ Filed December 15, 1958] : 
EXCERPTS FROM OFFICIAL TRANSCRIPT 

2  . MR.. LESSER: * * * : 

The deceased was not a sick man at the time of his injury, as 
counsel, Iam sure, believes, but he has not heard the evidence as yet. 
The deceased was not disabled at the time of his injury. He had not 
missed a day's work in a year, except for two periods of hospitalization 
for studies only; ten days back in the _ latter part of '55, and four days 
subsequently, because he had this purulent expectorating cough that had 
lasted for many, many years, accompanied by weight loss and short- 
ness of breath. : 

Dr. Feffer, whose letter is not in evidence in the case, and 
who is being relied upon by my opponent here, nevertheless, says in the 


letter that: 
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"A relatively good state of health was maintained at 


least through his last visit to me on January 13, 1956." 


The injury was four days later, Your Honor. I don't see how 
the case can be tried on the basis of counsel's suppositions that the 
man was weak, sick, and disabled, and that the injury aggravated this 

condition. 

Your Honor, we concede the language of the policy; we concede 
the interpretation of the language of the policy as argued by ‘counsel. 

The McKeever case speaks for itself. The McKeever case indi- 
cates that if there is a frail general condition, no active disease accom- 
panying it, so that powers of resistance are easily overcome -- that is 
one -- or a tendency to disease, which is started up and made opera- 
tive, whereby death results, then there may be recovery. 

I submit, Your Honor, that we have factual questions concerning 
items one and two. We have questions, one, concerning the nature and 
extent of the bodily injury which this man sustained. We have questions 
as to whether he was disabled by that injury to the date of his death; and 
we have questions as to whether such injury resulted in his death, with- 
in the meaning of the McKeever case. 

These are questions of fact which are to be tried by a jury. 

As to the question of the relationship of the injury to the death, 
medical opinion is necessary. Dr. Feffer's opinion, Dr. Winik's 
opinion, both of whom treated the deceased -- these doctors have not 
deposed as yet. Their depositions have not been taken. It is not my 
intention to take them. I intend to produce them in Court and have their 

opinions speak for them. Letters which they gave to me at my 
request for a narrative report or a narrative summary, I made avail- 
able to defendants in this case. They seek to use these letters against 
us now. However, the letters are not complete. The letters indicate 
no rationale of any opinion. The letters do not indicate whether in the 
doctors’ opinions there was definitely a causal relationship or not. 
These doctors have indicated to me that in their opinions, there is such 
a relationship. 
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Your Honor, after long discussion with the pathologist down in 


Miami, prior to the taking of his deposition and subsequent to the tak- 
ing of his deposition, the mechanism of death is not clear. The man 
died of a number of conditions. Cor Pulmonale being one possibility, 
and that being an end result, a heart death, a cardiac death, due to 
pulmonary involvement, an acute cor pulmonale, resulting either from 
miliary tuberculosis, or mucous plugs in the bronchi, or a long-standing 
bronchitis. | 

The broncho-pneumonia, which was diagnosed, was cleared up 
by the time of the death, so that apparently does not figure in this. 

At any rate, the doctors have indicated that if the miliary tuber- 
culosis was responsibie for the sudden heart death, due to cor pulmonale, 
it is most reasonable to assume that the miliary tuberculosis was incited 
and made active by the blow which the man sustained to his chest three 


weeks before. 


Dr. Benson, the pathologist says -- and he uses these words: 


"The timing is beautiful." | 

Here we have these seeds, the tubercule seeds dormant in the 
man's lungs all of his life. There has been no trace of any tuberculosis 
by all types of diagnostic tests prior to the injury. The man sustains 
a blow, ‘and dies a few weeks later; on autopsy, there appears there is 
a new dissemination of tuberculosis throughout his lungs, which the 
pathologist says relates in point of time as being beautiful. A very 
pathological view to take. A morbid view to take, perhaps, in using the 
word "beautiful. '' But he says, the relationship is beautiful in point of 
time for there to be considered a relationship between the spread of 
the tuberculosis and the injury. ! 

Dr. Winik has said concerning the mucous plugs in the bronchi, 
that this was directly related to the blow. If the man had not received 
the blow, this congestion in the chest would not have developed. 

And as I say, the pathologist relates the plugs in the bronchi 
and the miliary tuberculosis to death, due to which is over-taxation of 
the heart, due to a pulmonary condition, cor pulmonale. | 
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These are factual questions. I dare say Dr. Flipse’s views, 
and perhaps other experts called by the Defendants will disagree. But 
this is something to be brought out upon the trial of the issues; and, 
therefore, should not be decided merely on the basis of letters, and on 
the basis of our assumptions of what the evidence is going to be. 

I would like to say just one thing more. There has been no evi- 
dence adduced by way of deposition, by way of letter, or otherwise, as 
to the nature and extent of the injury which the man sustained. 

There is evidence in our possession which Defendant is not 
aware of as yet. There is X-ray evidence concerning the nature and 
extent of the injury, which has not been sought by way of deposition, 
and has not been sought by way of interrogatory. 

THE COURT: Do you have any doctor that says that the injury 
was the cause of death? 

MR. LESSER: Yes, sir. Dr. Feffer and Dr. Winik both feel 
rather strongly about it. 

THE COURT: Dr. Feffer says: 

"One can, therefore, conclude that the alleged chest in- 
jury may have been a factor responsible at least in part for 

Mr. Shulman's death, which occurred two weeks later." 

MR. LESSER: Well, Dr. Feffer will, Iam sure, amplify that 

on the stand, as he has amplified it in conversation to me, and 
relate it to the medical probabilities. 

THE COURT: Dr. Nathan says: 

"The injury may have had a precipitating effect on ac- 
celerating his already existent lung disease." 

Do you have any doctor that will say, without qualification or 
limitation or restriction, yes, the cause of death was the accident? 

MR. LESSER: I submit that Dr. Feffer does not indicate neces- 
sarily to the contrary in his letter; nor does Dr. Winik. 

THE COURT: I think you are evading an answer to my question. 

MR. LESSER: I have been so informed by the doctors. 

THE COURT: Do you have a doctor that will so testify? 
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MR, LESSER: Yes, Your Honor. Dr. Winik and Dr. Feffer have 
indicated both to me that they will. Drs. Winik and Feffer are local 
doctors. Winik is an internist who examined the man a day after his in- 
jury; and Feffer is a chest specialist who saw him at about that time. 

THE COURT: Go ahead. 

MR. LESSER: Well, if I may be permitted to quote the last 
paragraph, if Your Honor is looking for Dr. Winik's report: 

"Injuries of the chest wall are frequently followed by 
pulmonary infections, particularly in those individuals 
predisposed by pre-existing bronchitis, and especially if 
the injury interferes with the movements of the thorax. 

In this patient, this injury to his sternum made coughing 

and movement uncomfortable, and undoubtedly interferred 

with his ability, already badly impaired, to expectorate 

sputum. This led, after an appropriate interval, : to the 

development of respiratory illness from which he failed 

to recover." : 

This is directly in line with the holdings of the McKeever case. 

By pre-existing bronchitis -- here we have a pre-existing 
fraility or weakness, a pre-existing predisposition to pulmonary disease; 
and in accordance with the holding in the McKeever case, if an individual, 
such an individual is injured, and the fact that he dies from such injury, 
nevertheless, is recoverable, despite the fact that he may be in a weak 
condition to start. | 

ok * oe * 

I submit again that our medical evidence will show that the 
medical probabilities are --won't show beyond a shadow of a doubt and 


won't show unequivocally -- that the man was in a state of pulmonary 


compensation, in a state of balance, that he was not ill on January 17; 
that he sustained this chest blow; and that he died as a result of this chest 
blow, because he was in a weakened condition due to the general bronchial 
condition which he had been suffering from for many, many, many years; 
and, therefore, it is submitted that the test of the McKeever case will 


have been met, and that we will have made a case to go to the jury. 
x* * *€* * KK KKK 
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[Filed November 13, 1958] 


ORDER FOR SUMMARY JUDGMENT 
DISMISSING CLAIM AGAINST MUTUAL 
BENEFIT HEALTH AND ACCIDENT 
ASSOCIATION 


Upon consideration of the motion of the defendant, Mutual Benefit 
Health and Accident Association, for summary judgment, the reports of 
the doctors who attended the deceased prior to and during his terminal 
illness, the accidental death provisions contained in the contract of in- 
surance between the parties, the points and authorities submitted by 
counsel for the parties, and the other pleadings and arguments furnished 
by counsel for the parties, and the court being fully advised in the pre- 
mises and finding as a matter of fact that the alleged injury sustained by 
the insured was, at most, an aggravation of pre-existing active diseases, 
and the court finding as a matter of law that the liability of the said de- 
fendant under the circumstances of the deceased's alleged injury and 
demise is controlled by McKeever vs. Prudential Life Insurance Company 
of America, 92 U.S. App. D.C. 190; 204 F.2d 59, it is by the court this 
8rd day of November, 1958 

ORDERED AND ADJUDGED, that the Motion of the defendant, 


Mutual Benefit Health and Accident Association for Summary Judgment < 
be and the same is hereby granted, and that the Clerk of this Court en- ‘ j 
ter a final judgment upon this Order, and the Court expressly deter- | 


mines that there is no just reason for delay in the entry of final judg- 
ment on this Order. 


/s/ Edward A. Tamm 
Judge 
[Certificate of Mailing] 





[Filed November 10, 1958] \ 
MOTION FOR REHEARING OF 


MOTION FOR SUMMARY JUDGMENT ) 
The plaintiff, by his attorneys, moves this Court for a re- : 


hearing of the defendants’ motion for summary judgment and upon 
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further consideration to reverse its order entered in this cause on 
ovember 3, 1958, and for grounds of this motion states as follows: 
re 1. The Court erred in granting the motion for summary judg- 
\\s} ment filed by the defendant Mutual Benefit Health and Accident 


Soo | 

2. The affidavits of Dr. James J. Feffer and Dr. ‘Irving W. 
Winik, attached hereto, and the excerpts from the depositions of Dr. 
David Nathan and Dr. Jerome Benson also attached hereto, all support 
plaintiff's contention that the decedent's death was proximately caused 
by the accidental injury which he sustained on January 17, 1956. 

3. The record in this case shows a factual issue to be deter- 
mined by a jury. : 
Respectfully submitted, 
LESSER & KATES _ 

By /s/ Philip J. Lesser 
By /s/ L Irwin Bolotin 

| Attorneys for Plaintiff 
[Certificate of Mailing] | 


[Filed November 10, 1958] 
AFFIDAVIT | 

James J. Feffer, being duly sworn, deposes and says: 

1. Iam a physician duly admitted to practice medicine in the 
District of Columbia and a certified specialist in the field of internal 
medicine and pulmonary diseases. : 

2. Ilast examined Myer Shulman approximately four days be- 
fore his accidental injury of January 17,1956. When I last saw him be- 
fore his accident he had a long-standing chronic pulmonary condition 
for which I and other physicians had examined and treated him. When I 
last saw him prior to his accident he did not complain of chest pain and 
he was not disabled from performing his usual work. | 
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3. In view of the history of the accidental injury which Myer 
Shulman sustained on January 17, 1956 and the history of his condition 
subsequent thereto and in view of my knowledge of his physical condition 
prior to his injury, it is my opinion that the injury which Myer Shulman 
sustained on January 17, 1956 and the effects of such injury continuously 
and wholly disabled him from that date until his death. 

4. In my opinion the injury which Myer Shulman sustained on 
January 17,1956 caused an acute pulmonary episode resulting in his death. 
It is my further opinion that such injury was the inciting factor which 
resulted in his death. His general condition prior to that injury was such 
so that his susceptibility to the effects of the injury were increased and 
he was unable to successfully combat the effects of such injury. 

5. It is my further opinion that if it were not for the injury 
which Myer Shulman sustained on January 17, 1956 he probably would not 
have died approximately two weeks later on February 2, 1956. 

/s/ James J. Feffer, M.D. 


[JURAT dated November 7, 1958. ] 


[Filed November 10, 1958] 
AFFIDAVIT 

Irving W. Winik, being duly sworn, deposes and says: 

1. Iam a physician duly admitted to practice medicine in the 
District of Columbia and a certified specialist in the field of internal 
medicine. 

2. I examined Myer Shulman both before and after his accident 
of January 17, 1956. 

3. Prior to his accident Myer Shulman had a long-standing, 
chronic pulmonary condition for which I and other physicians had examined 
and treated him. When I last saw him before his accident of January 17, 
1956 he did not complain of any chest pain and he was not disabled from 
performing his usual work. 





41 | 

4, Iattended Myer Shulman shortly after his accident of 
January 17,1956, at which time he complained of severe pain in the 
sternal region where he had been struck in the chest. An x-ray taken 
thereafter indicates that he sustained a fracture of the sternum and it 
is my opinion that such fracture was due to his accidental injury of 
January 17, 1956. | 

5. In view of the history which I obtained, the patient's symp- 
toms, my findings on examination, and in view of the later developments 
it is my opinion that the injury which Myer Shulman sustained on January 
17, 1956 and the direct effects of such injury continuously and wholly 
disabled him from that date until his death. 

6. In my opinion the injury which Myer Shulman sustained on 
January 17,1956 caused an acute pulmonary episode resulting in his death. 
His general condition prior to his injury was such so that his suscepti- 
bility to the effects of the injury were increased and he was unable to 
successfully combat the effects of such injury. It is my further opinion 
that the injury was the inciting factor which resulted in his death. 

7. It is my further opinion that but for the injury which Myer 
Shulman sustained on January 17,1956, he would probably not have died 
approximately two weeks later on February 2, 1956. 


/s/ Irving W. Winik, M.D. 


[JURAT dated Nov. 10, 1958. ] 


[Filed November 20, 1958] 
ORDER DENYING REHEARING | 

Upon consideration of the motion of the plaintiff, Jack Shulman, 
Administrator of the Estate of Myer Shulman, deceased, for rehearing 
of the motion of the defendant, Mutual Benefit Health and Accident 
Association, for summary judgment, and the points and authorities in 
opposition thereto filed by the said defendant, it is by the court this 20th 
day of November, 1958, i 
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ADJUDGED and ORDERED that the said motion of the plaintiff 
be and the same is hereby denied. 


/s/ Edward A. Tamm 
Judge 


Copies mailed to 
all counsel of record 
Nov. 19, 1958. 


/s/ John Jd. Leahy, Att'y. 


[Filed December 2, 1958] 
NOTICE OF APPEAL 


Notice is hereby given this 2nd day of December, 1958, that 
the plaintiff, Jack Shulman, Administrator of the Estate of Myer 
Shulman, Deceased hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the third day of November, 1958 in favor of the defendant 
Mutual Benefit Health & Accident Association against said plaintiff, 
and also appeals from the Order of this Court entered on November 20, 
1958, denying plaintiff's Motion for Rehearing. 

LESSER & KATES 


By /s/ Philip J. Lesser 


Attorney for Plaintiff 
4 * * * 


SERVE 


John Joseph Leahy 
Attorney for Defendant Mutual 

Benefit Health & Accident Ass'n. 
Union Trust Bldg. 
Washington, D. C. 

and 

Brault and Graham 
Transportation Bldg. 
Washington, D.C. 
Attorneys for defendant Green Meadows Market 
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[Filed December 19, 1958] 
STATEMENT OF POINTS : 

Comes now the plaintiff Jack Shulman by and through his attorney 
Philip J. Lesser and submits the following as the only points upon which — 
the plaintiff will rely upon an appeal: 

1. The Court erred in granting the Motion for Summary Judg- 
ment of the defendant Mutual Benefit Health & Accident Association. 

2. The Court erred in denying the Motion of the plaintiff fora 
Rehearing of the Motion for Summary Judgment. | 

3. The Court erred in entering a determination and finding of 
fact that the injury sustained by the insured was at most an aggravation 
of a pre-existing active disease. ! 

4. The Court erred in granting the Motion for Seas Judg- 
ment of the defendant Mutual Benefit Health & Accident Association, and 
in concluding as a matter of law that there was no liability on the part 
of the defendant Mutual Benefit Health & Accident Association although 
the pleadings, depositions, affidavits and other supporting documents 
and argument of counsel clearly demonstrated the existence of factual 
issues sufficient to require submission of such issues to a jury. 

LESSER & KATES 
By /s/ Philip J. Lesser 
By /s/ 1 Irwin Bolotin 
Attorneys for Plaintiff 
zd Ss * aK 
[Certificate of Service] | 
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STATEMENT OF QUESTIONS PRESENTED 


The questions are correctly stated by 


appellant. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,890 


JACK SHULMAN, Administrator of 
the Estate of Myer Shulman, Deceased, | 


Appellant, 


Vv. 


MUTUAL BENEFIT HEALTH AND 
ACCIDENT ASSOCIATION, et al., 


Appellees : 


APPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 


While this appellee disagrees with appellant's statement that the 
decedent "sustained serious bodily injuries, and that asia result of 
such bodily injuries, he died approximately two weeks later" (under- 
scoring supplied), such statement is merely a recital of an allegation 
in appellant's amended complaint. | 

The fact of the matter is that no serious significance whatever 
was given the alleged trauma by anyone until long after the insured's 
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death. An autopsy performed the day he died revealed a complication 
of nine diseases (J.A. 11), and his treating physician, Dr. Nathan, in the 
light of such findings, officially ascribed his death to natural causes 


with no reference to trauma (J.A. 10). 


Although appellant admits the deceased had a chronic lung dis- 


ease, with recurrent bronchitis, bronchopneumonia and emphysema, he 


insists (without admitting the active state of such diseases) that the 
existence of such diseases at the time of the alleged injury does not bar 
recovery under the accidental death provisions of the insurance con- 
tract sued upon, despite its requirements that such death result directly 
from bodily injuries independently and exclusively of disease and all 


other causes. 


The disposition of this appeal, therefore, should turn upon a 
recognition of the abundance of evidence to support the findings of the 
Court below. The record shows in part that it had before it reports of 
all the doctors who had observed the deceased for more than two years 
prior to his death, during his terminal illness, and at post-mortem. 
An interpretation of the accidental death provisions of the policy sued 
on, in the light of the obvious non-accidental causes of death, anda 
recognition of the inability of the appellant to show otherwise, should 
make affirmance of the Court's findings inevitable. 


EVIDENCE OF THE STATE OF INSURED'S HEALTH 


Dr. Irving Winik stated in 1956 that the deceased was under his 
care since 1950. With a history of broncho-pneumonia in 1935 and re- 
current coughing, he had an attack of severe bronchitis in 1950, broncho- 
pneumonia again in 1951, severe bronchitis again in 1953, broncho- 
pneumonia again in 1954, and severe bronchitis again in 1955. Between 
these acute episodes the patient continued having symptoms of chronic 
asthmatic bronchitis, bronchiectasis, and emphysema, morning produc- 
tive cough, shortness of breath on walking, more constant and severe 
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for the two years preceding death, with only partial response to the 
usual therapeutic measures (J.A. 17). 3 


The deceased was hospitalized in May 1955 and because of re- 
current flare-ups and gradually diminishing breathing capacity, was 
referred to Dr. Feffer for consultation, who hospitalized him (in Decem- 
ber 1955) for the establishment of an emphysema routine. He continued 
to have shortness of breath and weakness and decided to g0 to Florida 
for his health (J.A. 17). 


Dr. Winik summarized this patient had a chronic lung disease, 


with recurrent bronchitis, broncho-pneumonia, and emphysema, and 
with progressive impairment of the lung function (J.A. 19), and this was 
his description of his patient's health before the alleged trauma. 


Up to December 1955 the insured's weight was 146, but at that 
time Dr. Feffer noted his weight at 119 pounds. A few sonorous rales 
were heard, scattered through both lung fields and associated with very 
much diminished breath sounds. The patient also complained of 
anarexia (lack of appetite), nausea and moderate dyspnea (shortness of 
breath) at rest (J.A. 12). | 


Dr. Feffer also reported that the patient admitted having pleurisy 
in 1930 after which he was told on repeated occasions of an “abnormal 
density in the left chest." In 1935 the patient had broncho-pneumonia, 
following which there were frequent respiratory infections associated 
with cough, expectoration of purulent sputum, wheezing and shortness 


of breath (J.A. 12). 


Before the insured left for Miami Beach, Dr. Feffer wrote to Dr. 
Flipse in Miami, saying: "I would appreciate it if you would follow a 
patient of mine, Mr. Myer Shulman, while he is in Florida. Mr. Shul- 
man is suffering with chronic suppurative bronchitis and emphysema. | 
There has been considerable weight loss associated with hypotension. nS 
(J.A. 9) 





4 


After his arrival in Florida, the insured was examined by Dr. 
Flipse. The examiner then wrote to Dr. Feffer, saying: "In my exami- 
nation of Mr. Shulman on January 24, I recognized that he was in pulmo- 
nary decompensation because of his far advanced pulmonary emphysema 
and chronic purulent bronchitis."" (J.A. 11) 


Thereafter the insured was hospitalized by Dr. Nathan to whom 
he was referred by Dr. Flipse. Dr. Nathan reported that "many, many 
years prior he (the patient) had pneumonia and thereafter had persistent 
trouble with his lungs (J.A. 26). His chronic lung condition is what is 
called chronic pulmonary emphysema and chronic bronchitis. Chronic 
pulmonary emphysema is a condition which not infrequently follows 
long-standing chronic bronchitis. It is a condition where the lungs be- 
come hyperinflated because, as the air comes in the bronchial tubes, 
and because of the infectious process within them, it is hard for the 
lungs to expel that air and the lungs gradually become more and more 
distensible. That was the obvious reason for his progressive shortness 
of breath; that he was developing just a matter of a slow, progressive, 
insidious type of disease which had been going on for many years; and 


at the time I saw him he was quite short of breath. They (X-rays) con- 
firmed the findings as closely as you can confirm by X-ray." (J.A. 27) 


In a letter to Phillip J. Lesser, Esq., attorney for the plaintiff 
herein, 2 year after the insured died, Dr. Nathan, referring to the 
autopsy findings, reported: "It is to be noted that Mr. Shulman died as 
a result of far advanced lung disease due to the above described 
diagnoses" (J.A. 13). 


The protocol of the autopsy performed on the deceased insured 
listed ten specific diseases as contributory to death, viz., miliary 
tuberculosis of the lower lobes of both lungs with fibrosis of the lungs 
and mucous plugs in the bronchi; marked pulmonary emphysema and 
arteriosclerosis; old tuberculosis of lower lobes of lungs; cor pulmonale; 
sub-acute splenitis; generalized arteriosclerosis of the aorta, coronary 
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” arteries and cerebral arteries; and focal encephalomalcacia of the 
brain with cystic formation (J.A. 11). | 


SUMMARY OF ARGUMENT 
I 


THE RECORD CLEARLY SHOWS THAT THE APPELLANT CANNOT PROVE, 

AS HE MUST UNDER THE CONTRACT OF INSURANCE SUED ON, THAT 
THE DEATH OF THE INSURED RESULTED, DIRECTLY AND INDEPENDENTLY 
OF ALL OTHER CAUSES, FROM BODILY INJURIES SUSTAINED THROUGH 
PURELY ACCIDENTAL MEANS: THAT THE SAID BODILY INJURIES CON- 
TINUOUSLY AND WHOLLY DISABLED THE INSURED FROM THE DATE OF 
THE ACCIDENT: AND THAT THE SAID BODILY INJURIES RESULTED IN 
DEATH INDEPENDENTLY AND EXCLUSIVELY OF DISEASE A'ND ALL OTHER 
CAUSES, 


II 
THE RECORD ALSO PROVES THAT THE PLEADINGS, DEPOSITIONS AND 
ADMISSIONS SUPPORTED THE GRANTING OF THE SUMMARY JUDGMENT, 
AND THAT EVEN THE AFFIDAVITS SUBSEQUENTLY FILED BY THE APPEL- 


LANT IN SUPPORT OF A MOTION FOR A REHEARING ON THE MATTER 
DID NOT CREATE A QUESTION OF FACT FOR A JURY TO |CONSIDER. 


ARGUMENT 


1. THE CONDITIONS AND EXCEPTIONS IN THE POLICY 
SUED ON WERE SUCH THAT NO ACCIDENTAL DEATH 
BENEFIT SHALL BE PAYABLE UNLESS DEATH RE- 
SULTS, DIRECTLY AND INDEPENDENTLY OF ALL 
OTHER CAUSES, FROM BODILY INJURIES SUSTAINED 
THROUGH PURELY ACCIDENTAL MEANS, 

The rule is well settled in this jurisdiction that there can be no 
recovery under an accidental death clause in an insurance policy in- 
demnifying against loss of life resulting independently of all other 
causes from bodily injuries sustained through purely accidental means 
when the acute onset of an existing disease resulting in death was 


precipitated by trauma or other agency complained of. 


Before it argues this rule, appellee wishes to emphasize the 
fact that in the instant case the various diseases which accounted for 
the insured's death were active and of long standing at the time of the 
alleged trauma. The instant case is therefore distinguishable from 
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the rule about to be argued in that the alleged trauma did not account 
for any acute onset of an existing disease; as will be further elaborated 
later. 


Allowing momentarily though, for the sake of argument, that 
there were not this distinguishing feature, a number of decisions of 


this Court firmly support the above stated doctrine. In McKeever v. 


Prudential Insurance Company, 92 U.S. App. D.C. 190, 204 F. 2d 59, 
the judgment of the Municipal Court of Appeals for the District of Co- 
lumbia was affirmed, Prudential Insurance Company v. McKeever, 
(1952),89 A. 2d 229. There the deceased was struck during a fight with 
his son-in-law, during which he fell or was knocked to the ground. He 
was taken in an ambulance to a hospital and there was pronounced dead 
soon after the time of the fracas. An autopsy was performed by a 
deputy coroner who was a witness for the plaintiff. The testimony of 
this witness was that McKeever came to his death "as a result of con- 
gestive heart failure and cardio-vascular disease, the cardio-vascular 
disease meaning disease of the heart and associated blood vessels." 
He also said, "This man had a sclerosis, which is a hardening of the 
coronary arteries in the heart, of long duration; and he had an inflam- 
matory condition, fibrosis, of long duration, involving the myocardium, 
which is the musculature of the heart; and of the endocardium, which 
is the lining of the heart."’ It was the doctor's opinion that some 
trauma (injury) to the face, evidenced by a contusion, had a tendency 
to aggravate his pre-existing condition to such an extent as to bring on 
death; that the blow was a contributory cause of his death. The doctor 
testified that the heart condition was of such long standing and far 
enough advanced that it could, of itself, have caused McKeever's death. 
He also said that the contusion alone was not sufficient to cause death 
and that the heart condition was the immediate cause of his death. 
Reversing with instructions to set aside the verdict and judgment, and 
to enter judgment for the defendant, the court held that, 
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“ "in deciding the case as we do we are giving effect 
to the plain terms of the insurance contract be- 
tween the parties. The trial court should have 
granted defendant's action for an instructed ver- 
dict; or later, the point having been saved and 
made 'subject to a later determination of the legal 
question raised by the motion’ by Municipal Court 
Rule 50(b), Fed. R. Cir. Proc. 50(b), 28 U.S.C.A., 
the court should have granted defendant's motion 
for judgment notwithstanding the verdict." 


In reversing the action of the trial court in allowing the case to 


go to the jury, citing one of its former decisions, the court said: 


"Appellant contends that the only evidence as to 
the cause of death brought the case within the dis- 
ease exclusionary clauses and therefore there was 
no evidence to support a verdict for the plaintiff. 
Directly controlling this situation is Railway Mail 
Ass'n. v. Stauffer, 80 U.S. App. D.C. 278, 152 F. 
2d 146. There the disease exclusionary clause 
provided, ‘There shall be no liability whatever 
when disease, defect or bodily infirmity is a con- 
tributing cause of death.' The court denied re- 
covery, holding that there was no showing of an 
"accident" within the meaning of the policy, and 
went on to Say, ‘not only is there a complete | 
absence of evidence that any external means pro- 
duced Stauffer's hemorrhage, but also it appears 
clearly that he had a bodily infirmity (hernia) | 
which was a contributing cause of death, in which 


event the certificate of insurance stipulates that 
there shall be no liability whatever’ .'"' (Under- 
scoring supplied) 
The opinion goes on in language which seems applicable here: 


"To hold that a fall (no more severe than the | 
one here) was a cause of death independent of | 
the decedent's abnormal condition seems to dis- 
regard the plain meaning and purpose of the | 
clause limiting the recovery of the insurance." 


* Quoting the court in the Bush case, infra (124 F. 2d 530), which quoted 
Cardozo, C.J., in Silverstein v. Metropolitan Life Insurance Co., 254 N.Y. 
81, 171 N.E. 914, who in turn quoted from Rugg, C.J., in Leland v. Order of 
United Commercial Travelers, 233 Mass. 558, 564, 124 N.E. 517, 520. 
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The language just quoted is applicable here because in the instant 
case the blow allegedly suffered by the deceased did not cause him to 
fall or to be knocked to the ground, nor did it leave any contusion or 


other objective sign. 


2. THE CONDITIONS AND EXCEPTIONS IN THE POLICY 
SUED UPON WERE SUCH THAT NO ACCIDENTAL 
DEATH BENEFIT SHALL BE PAYABLE UNLESS 
DEATH RESULTS FROM BODILY INJURIES INDE- 
PENDENTLY AND EXCLUSIVELY OF DISEASE AND 
ALL OTHER CAUSES AND CONTINUOUSLY AND 
WHOLLY DISABLE THE INSURED FROM THE DATE 
OF THE ACCIDENT. 


As in the McKeever case, the policy before us is even stronger 
in favor of the insurer than the one in Railway Mail Association, supra. 
It states the exclusion two ways. Not only does it require the bene- 
ficiary to prove that the death occurred ". . . resulting directly and 
independently of all other causes, from bodily injuries sustained .. . 
through purely Accidental Means", but payment is also specifically 
conditioned upon said bodily injuries "independently and exclusively of 


disease and all other causes" resulting in death (emphasis supplied). 


A further rule applicable herein is that when disease is a contributing 
cause of death, there shall be no liability for accident indemnity under 

a contract which provides that the loss of life result from bodily in- 
juries independently and exclusively of disease and all other causes. 
Thus, it follows that, as the court further said in Prudential v. McKeever: 


"When a fatality is found to have resulted from a 
disease or infirmity which was sufficient in itself 
to have caused the death, there can be no recovery 
even though the disease or infirmity was aggra- 
vated by an accidental injury which would not of 
itself been fatal. This view is supported not only 
by the Stauffer case, supra, but also by White v. 
New York Life Insurance Co., 5 Cir., 145 F. 2d 
504; Bush v. Order of United Commercial Trav- 
elers, 2 Cir., 124 F. 2d 528; Order of Commercial 
Travelers v. Nicholson, 2 Cir., 9 F. 2d 7." 
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Fairly stated, again quoting the court in Prudential v. McKeever, 


"If there is no active disease, but merely a frail 
general condition, so that the powers of resistance 
are easily overcome, or merely a tendency to dis- 
ease which is started up and made operative, 
whereby death results, then there may be recovery 
even though the accident would not have caused that 
effect upon a healthy person in a normal state." 

The doctrine upon which our appellate courts have denied recovery 
in the above cases is equally applicable here, for in the instant case, 
Mr. Shulman did not have merely frail general condition so that his 
powers of resistance were easily overcome, but according to his two 
attending physicians in Washington, was disabled by disease, had been 
since September 15, 1955, would be indefinitely, and went to Florida for 
reasons of health (J.A. 17). He had no mere tendency to disease which 
was started up and made operative whereby death resulted; he had been 
suffering for at least five years from at least two active diseases, 
chronic bronchial asthma and pulmonary emphysema (J A. 17). The 
word chronic, according to Funk and Wagnall's New College Dictionary, 
means "continuing for a long period (always in the unfavorable sense); 
inveterate; prolonged; lingering; specifically said of a disease, and then 
opposed to acute.'' According to the autopsy, a number of other diseases 
were active, including: old tuberculosis of lower lobes of lungs, 
fibrosis of lungs, mucuous plugs in bronchi (asthma, clinical), arterio- 
sclerosis, cor pulmonale, and others (J.A. 11). 

Despite their being described by the appellant as eens the 
general rule recognized in this jurisdiction, the plain fact is that the 
cases cited by him in support of his main argument were expressly re- 
jected by this court in McKeever v. Prudential. The cited Patterson 
case, to begin with, did not construe the same restrictive accidental 
death provisions as are contained in the instant policy and, moreover, 
that decision was expressly reversed by this court in the Railway Mail 
case, supra, "insofar as it indicates that the means need not be 
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accidental", following the doctrine enunciated by the United States 
Supreme Court in Landress v. Phoenix Mutual Life Insurance Co., 291 
U.S. 491, 78 L. ed. 934. 


The Preston case, next cited, was footnoted in Prudential v. 
McKeever as one "taking a different view to the White decision, supra, 
in the 5th Cir., the Bush decision, supra, in the 2nd Cir., and the Nichol- 


son decision, supra, in the 2nd Cir., upon which our Municipal Court of 


Appeals based its affirmed decision. The Wheeler decision, next cited, 


was rejected by this court in McKeever v. Prudential. 


The policies in the cited Cramer and Guardian cases did not con- 
tain the disease exclusionary clause in the one here, and the Leverich 
decision not only pertains to an insured who was in good physical con- 
dition (except for Parkinson's disease) when he was thrown 15 feet in 
an automobile collision onto a cement walk, but one who was imme- 
diately hospitalized where he died from the effects of a grotesquely 
fractured humerus, a fractured clavicle, a separated ankle mortice, 
multiple lacerations and abrasions of the head, and very early surgical 
shock, rather than active, pre-existing diseases, as in the instant case. 
The stated exception to the rule in Prudential v. McKeever, is prefaced 
with the words, "If there is no active disease." In the Kundiger case, 
there was a difference of opinion among the experts. Here there is 


none. 


To all this must be added the fact that there was nothing about the 
alleged trauma to bring the instant case within the required orbit of 
continuously and wholly disabling the insured from the date of the acci- 
dent. His record at George Washington University Hospital on Decem- 
ber 22, 1955, shows that after a ten day stay there with chronic sup- 
purative bronchitis, he was discharged by his physician, James P. 
Mann, M.D., an associate of Dr. Feffer, to his home as merely im- 
proved (J.A. 9). 
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Only a moment ago we read Dr. Winik's report that, following his 
leaving the hospital, the insured decided to go to Florida because of his 
shortness of breath and weakness (J.A. 17). Before hearing of any 
trauma, Dr. Feffer wrote to Dr. Flipse in Miami, asking that he follow 
the insured "while he is in Florida."" Dr. Feffer described his patient 
as "suffering with chronic suppurative bronchitis and emphysema. There 
has been a considerable weight loss associated with hypotension" (J.A. 9). 


The evening after the alleged trauma, the insured, according to Dr. 
Winik, was seen by him at his office (J.A. 17). After an automobile trip 
to Miami Beach he was examined by Dr. Flipse at his office in Miami 
six days later (J.A. 31). Even if he had experienced trauma, clearly the 
insured had not been the victim of the type of accident contemplated by 
the policy, involving injuries that were continuously and, wholly disabling 
from the date of the accident. He had been partially disabled by his 
diseases that had been taking their toll for quite some time, but no more 
so after the alleged trauma than before. | 





3. SUMMARY JUDGMENT SHOULD BE RENDERED FORTHWITH, 
WHEN THE PLEADINGS, DEPOSITIONS AND ADMISSIONS IN 
THE FILE SHOW THAT THERE IS NO GENUINE ISSUE AS TO 
ANY MATERIAL FACT AND THAT THE MOVING PARTY IS 
ENTITLED TO JUDGMENT AS A MATTER OF LAW. 

The propriety of the entry of an order for summary judgment 
where clearly there is no proper question of fact for a jury to determine 
has not only been upheld since time immemorial, but is restated in 
Rule 56, F. R.C. P. The rights of the moving party and hae economy of 


the court's time demand it. 


The record herein clearly shows that the plaintiff a not 
present a case at trial which could come within the requirements of the 
accidental death benefit provisions of the policy on which he sued. 

Aside from the exclusion provisions already discussed which would bar 
recovery, the plaintiff's own medical witnesses did not and could not say 
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with the required reasonable medical certainty that there was any direct 
causal relationship between the alleged trauma and the insured's death. 


Comprehensive medical reports were furnished by each of the in- 
sured's local doctors, Winik and Feffer, and were a part of the record. 
In addition, plaintiff took the depositions of Drs. Nathan and Benson in 
Miami upon which he sought to rely. Not one of them in the requisite 
manner said anything to dispel the doubt that there could be any causal 
connection between the alleged trauma and the insured's death. 


Dr. Feffer's opinion, considered by the Judge in finding no proper 
question of fact regarding causal connection, concluded with this opinion: 
"One can therefore conclude that the alleged chest injury may have been 
a factor responsible at least in part for Mr. Shulman's death which oc- 


curred two weeks later." (J.A. 16) Dr. Winik's report was in the record 


when motion for summary judgment was filed. His comment was: "The 
precise mechanism of his death is not clear." (J.A. 19) This is hardly 
the type of testimony which a jury could be given to consider. 


Dr. Nathan's deposition was before the Judge when he ruled. 
Specifying the diseases he was referring to as chronic bronchitis and 
pulmonary emphysema, Dr. Nathan explained: "It is a condition where 
the lungs become hyperinflated because, as the air comes in the 
bronchial tubes, and thus because of the infectious process within them, 
it is hard for the lungs to expel that air and the lungs become more and 
more distensible. That was the obvious reason for his progressive 
shortness of breath; that he was developing just a matter of slow, 
progressive, insidious type of disease which had been going on for many 
years; and at the time I saw him he was quite short of breath." (J.A. 27) 
After referring to an "acute episode"’ superimposed upon his patient's 
chronic lung condition, Dr. Nathan stated: "It is my opinion that this 
acute lung process which supervened could possibly be adequate enough 
to blow him over the delicate balance that he was in of compensation 
and threw him into decompensation and resulted in his termination." 
(J.A. 29) 





| 
13 | 

Dr. Benson's deposition taken by the plaintiff was also in the 
record. He presided at the autopsy in which the multiple contributing 
causes of death were pathologically found. After fourteen pages of dis- 
cussion, Dr. Benson was asked by plaintiff's attorney: | ! 

"Q. No, I asked whether you have an opinion as to the 

relationship between the blow and the death, if 


any. You stated you had an opinion. Please tell 
us what that opinion is at length." 


The answer was: | 


"A. My opinion falls into the category of medical 
possibility, because anyone with a long-standing 
chronic lung disease of this nature may suddenly, 
without any external cause, develop acute Bey 
and cor pulmonale."" (J.A. 25) | 
With all four of plaintiff's medical witnesses unable to attribute 
any more than the merest possibility of a causal connection between the 
alleged trauma and the insured's death, the court below had no alter- 
native than to grant appellee's motion for summary judgment. Control- 
ling on this point is this court's decision in Kasmer v. Sternal, 83 App. 
D.C. 50, 165 F. 2d 624, wherein the requirements of causal connection 
testimony before it can be considered by a jury are described as fol- 
lows: : 


"Where evidence goes only so far as to show that 


the cancer might have resulted from any of the 
several causes for only one of which defendant 
may be responsible, it fails to make out a case 
. The showing of a possibility or mere prob- 
ability (of causal connection) is not enough." | 
Appellant in his statement of questions presented adds that argu- 
ment of counsel should be considered in his claim for relief (at the 
hands of a jury). Appellee has not found any authority to support such 
contention, but none seem to be needed for counsel's representation, 
for whatever it is worth, was merely that their "medical evidence will 


show that the medical probabilities are -- won't show beyond a shadow 
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of a doubt and won't show unequivocally -- that the man was in a state 
of pulmonary compensation, in a state of balance, that he was not ill on 
January 17; that he sustained this chest blow; and that he died as a 
result of this chest blow, because he was in a weakened condition due 

to the general bronchial condition which he had been suffering from for 
many, many, many years;" (J.A. 37). This statement was not only self- 
contradictory but was obviously at odds with the versions of plaintiff's 
own doctors. 


After the summary judgment was entered on November 3, 1958, 
appellant filed affidavits of Drs. Feffer and Winik. Therein they stated 
that, in their opinion, the effects of the injury continuously and wholly 
disabled the insured from that time until his death, and that were it not 
for the injury the insured probably would not have died two weeks later. 
Dr. Winik added that an x-ray taken after the date of the injury indicates 
that the insured sustained a fracture of the sternum. 


These belated affidavits added nothing of substance to the record. 
The inference that the insured was not disabled before the alleged 
trauma, but was thereafter, is contradicted in the record by the record 
of his discharge from the hospital to his home as improved on Decem- 
ber 22, 1955 (J.A. 9), and his decision to go to Florida for his health 
thereafter (J.A. 17). The X-rays which were taken by Dr. Flipse in 
Miami were described by him in his deposition as failing to disclose 
any injury to the bony framework (J.A. 31). X-rays were also taken at 
Mt. Sinai Hospital in Miami Beach where the insured died and no sug- 
gestion of a fracture crept into the reports of the two doctors there or 
the X-ray report of the hospital's experts (J.A. 32). Finally, the 
autopsy provided a much more positive means of determining a fracture 


of the sternum, and if the protocol mentioned any such finding it has not 


been called to our attention by the appellant. 


Appellee submits the above summary of the evidence proves that 
there could only be one conclusion drawn from the medical facts and 
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that those facts compelled a finding herein for the appellee. Recogniz- 
ing this, the court below precluded the appellant from putting the appel- 
lee to the effort and expense of defending at trial, where it could have 
the subtle effect of prejudicing the jury against a co- -defendant who is 
charged with negligence. 


In Fox v. Johnson and Wimsatt, 75 U.S. App. D.C. 211, 219, 127 
F. 2d 729, this court held that: | 

"Conflict concerning the ultimate and decisive 

conclusions to be drawn from undisputed facts 

does not prevent rendition of a summary judg- 


ment, when the conclusion is one to be drawn 
by the court." 


CONCLUSION 


The record shows conclusively that recovery could not be had 
under the accidental death provisions of the policy sued on by appellant. 
It required that the death result from bodily injuries sustained through 
purely accidental means and there is a complete absence of evidence 
that any external means produced the death herein. The accidental 
death contemplated by the policy must also result from bodily injuries 
independently and exclusively of disease and all other causes. The 
insured admittedly was suffering from a long list of active chronic 
diseases. The policy, moreover, required that the injuries continuously 
and wholly disable the insured from the date of the accident. Clearly 
the insured's death did not qualify in this respect either. 


The small portion, in the joint appendix, of the medical record 
available to the court below when it granted appellee summary judg- 
ment, not only reveals the abundance of evidence to support its ruling, 
but the fact that none of appellant's doctors would ascribe any more 
than the merest possibility of a causal connection between the alleged 
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trauma and the insured's death. Clearly then, there could be no proper 
question of fact'for a jury to determine and summary judgment was the 


proper disposition. 


Accordingly, the judgment of the trial court should be affirmed. 
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